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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

[Filed 03/05/07]

No. 05-15467
D.C. No. CV-03-03542-VRW

Goob NEwS EMPLOYEE ASSOCIATION; et al.,
Plaintiffs-Appellants,
V.

Joyce M. Hicks, in her individual and official capacities,
as Deputy Executive Director of the Community & a
Economic Development Agency; et al.,

Defendants-Appellees.

JUDGMENT

Appeal from the United States District Court for the
Northern District of California (San Francisco).

This cause came on to be heard on the Transcript of the
Record from the United States District Court for the Northern
District of California (San Francisco) and was duly submitted.

On consideration whereof, it is now here ordered and
adjudged by this Court, that the judgment of the said District
Court in this cause be, and hereby is AFFIRMED.
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UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

[Filed MAR 5, 2007]

No. 05-15467
D.C. No. CV-03-03542-VRW

GoobD NEWS EMPLOYEE ASSOCIATION;
REGINA REDERFORD; ROBIN CHRISTY,
Plaintiffs-Appellants,
V.

Joyce M. Hicks, in her individual and official capacities, as
Deputy Executive Director of the Community & Economic
Development Agency of the City of Oakland; ROBERT C.
Boss, in his individual and official capacities, as the City
Manager of the City of Oakland,

Defendants-Appellees.

Appeal from the United States District Court
for the Northern District of California
Vaughn R. Walker, District Judge, Presiding

Argued and Submitted February 15, 2007
Stanford, California

MEMORANDUM *

Before: B. FLETCHER, CLIFTON, and IKUTA, Circuit
Judges.

* This disposition is not appropriate for publication and is not prece-
dent except as provided by 9th Cir. R. 36-3.
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Appellants challenge two decisions made by the district
court. In the initial decision, the district court granted, in part,
appellees’ motion to dismiss several of the claims raised
by appellants. Then, following discovery, the district court
granted summary judgment to appellees on each of the re-
maining claims. We agree with the well-reasoned orders of
the district court and affirm.

Appellants raise three arguments on appeal. First, they
assert that the district court misapplied the law pertaining to
workplace speech—particularly, Pickering v. Board of Educ.,
391 U.S. 563 (1968), and Pool v. VanRheen, 297 F.3d 899
(9th Cir. 2002)—in granting summary judgment to appellees.
Second, appellants argue that if the district court had applied
Pickering correctly, it would not have dismissed five other
causes of action lodged in their complaint. And third, ap-
pellants argue that the administrative instruction at issue in
this appeal is unconstitutionally vague and overbroad.

Appellants’ first argument lacks merit. To win on appeal,
appellants must demonstrate that appellees’ qualified immun-
ity has been abrogated. Qualified immunity protects appellees
unless the court determines that appellants “ha[ve] shown that
the action complained of constituted a violation of [their]
constitutional rights,” “the violated right was clearly estab-
lished, and . . . a reasonable public official could [not] have
believed that the particular conduct at issue was lawful.”
Butler v. Elle, 281 F.3d 1014, 1021 (9th Cir. 2002) (citing
Sonada v. Cabrera, 255 F.3d 1035, 1040 (9th Cir. 2001)).
Here, appellants fail at the first stage of the inquiry.

Public employers are permitted to curtail employee speech
as long as their “‘legitimate administrative interests’ out-
weigh the employee’s interest in freedom of speech.” Pool,
297 F.3d at 906 (quoting Bauer v. Sampson, 261 F.3d 775,
784 (9th Cir. 2001)). In this case, the only limit placed on
appellants’ speech was the removal of a single flyer from the
wall. Although appellants did receive an oral warning for
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posting the flyer, no adverse employment action was taken,
and the warning alone is insufficient to tip the Pickering
balance in appellants’ favor. Appellants were also allowed to
submit a new flyer, subject to certain editorial constraints. In
light of the minimal interference with appellants’ free speech
rights, the district court appropriately described their speech
interest as “vanishingly small.” Good News Employee Ass’n
v. Hicks, No. C-03-3542 VRW, 2005 WL 351743, at *9
(N.D. Cal. Feb. 14, 2005). Because the district court correctly
held that appellees had a more substantial interest in main-
taining the efficient operation of their office than appellants
had in their speech, appellants cannot establish a viable free
speech claim.

Even if appellants presented an arguably cognizable claim
—which they did not—they would still need to show that the
Pickering balancing test yielded a “clearly established”
violation. The determination of “whether a public employee’s
speech is constitutionally protected turns on a context-inten-
sive, case-by-case balancing analysis . . . [that] the law
regarding such claims will rarely, if ever, be sufficiently
‘clearly established’ to preclude qualified immunity. . . .”
Moran v. Washington, 147 F.3d 839, 847 (9th Cir. 1998).
Appellants fail to show such a ‘clearly established’ violation
here.

Appellants” second argument must also fail. Although ap-
pellants argue that the district court’s misapplication of
Pickering caused it to dismiss five additional causes of action,
the district court actually dismissed these counts on entirely
separate, unrelated grounds. See Good News Employee Ass’n
v. Hicks, No. C-03-3542 VRW, slip op. at 34-45 (N.D. Cal.
Mar. 16, 2004). Appellants fail to address any of the actual
grounds for dismissal, either directly or indirectly, and have
provided no additional arguments that bear on their claims.
We therefore deem appellants’ argument waived. See Officers
for Justice v. Civil Serv. Comm’n, 979 F.2d 721, 726 (9th Cir.
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1992), cert denied, 507 U.S. 1004 (1993) (holding that issues
not “specifically and distinctly raised and argued” in opening
briefs need not be considered by the court).

Appellants’ third argument is also without merit. Appel-
lants allege that Administrative Instruction 71 (“Al 71) is
unconstitutionally vague and overbroad, but have provided
little to support their claim. This court has recognized that
“even when a law implicates First Amendment rights, the
constitution must tolerate a certain amount of vagueness.”
California Teachers Ass’n v. State Bd. of Educ., 271 F.3d
1141, 1151 (9th Cir. 2001). The essential question before any
reviewing court is whether individuals who want to obey the
statute would have difficulty understanding it. Kannisto v.
City & County of San Francisco, 541 F.2d 841, 845 (9th Cir.
1976). Al 71 prohibits “discrimination and/or harassment
based on sexual orientation.” It then provides an entire para-
graph of examples to illustrate the reach of these terms.
Between the plain terms of the instruction and the illustrative
examples, city employees should have little difficulty under-
standing the scope of the prohibition. To the extent that any
vagueness exists, such vagueness is an inherent, irreducible
part of any anti-discrimination ordinance and does not reach a
“real and substantial” amount of speech. See Tucker v. Cal.
Dept. of Educ., 97 F.3d 1204, 1217 (9th Cir. 1996). Al 71
does not run afoul of the First Amendment, and the district
court did not err in dismissing appellants’ vagueness and
overbreadth challenge.

AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

No C-03-3542 VRW

Goob NEwS EMPLOYEE ASSOCIATION et al,
Plaintiffs,
V.

Joyce M Hicks et al,
Defendants.

ORDER

Before the court is defendants’ motion for summary judg-
ment. Doc #40. For the reasons that follow, the court
GRANTS defendants” motion, thus adjudicating plaintiffs’
claims for retrospective relief. The court sua sponte dis-
misses plaintiff’s claims for prospective relief for lack of
jurisdiction.

Plaintiffs Regina Rederford (“Rederford”) and Robin
Christy (“Christy”) bring suit pursuant to 42 USC § 1983 and
other statutes for violations of various putative rights in the
course of the removal of a flyer they had posted around their
office in the Oakland Community and Economic Develop-
ment Agency (CEDA). The flyer, which promoted their unin-
corporated association, the Good News Employee Associa-
tion (GNEA), called on readers to “Preserve Our Workplace
With Integrity,” and explained that GNEA *is a forum for
people of Faith to express their views on contemporary issues
of the day. With respect for the Natural Family, Marriage and
Family values.” Melaugh Decl (Doc #43) Ex D. Plaintiffs
contend in their complaint (Doc #1) that the removal of this
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flyer violated their rights under the United States Consti-
tution, the California Constitution and municipal law.

Named as defendants are Joyce Hicks (“Hicks”), who was
a deputy executive director in CEDA, Robert Bobb (“Bobb™),
who was Oakland’s City Manager, and the City of Oakland
(the “City”) itself. Defendants filed a motion pursuant to
FRCP 12(b)(6) to dismiss plaintiff’s complaint for failure to
state a claim (Doc #13) and a motion pursuant to FRCP 41(b)
to dismiss the case for failure to prosecute (Doc #25). By
order dated March 16, 2004, the court granted both motions
in part. Doc #32. Remaining in the case is a claim against
Hicks and Bobb, in both their individual and official capaci-
ties, for violation of plaintiffs’ right to freedom of speech
under the First Amendment to the United States Constitu-
tion. Plaintiffs seek both retrospective and prospective relief.
Defendants now move for summary judgment. Doc #40.

The facts are not in material dispute. GNEA’s stated
purposes are “[tJo celebrate our Faith and Liberties by
preserving the integrity of the Natural Family, Marriage and
Family values”; “[t]o provide a forum for people of faith to
express their views on contemporary issues of the day”; and
“[tJo oppose all views that seek to redefine the Natural
Family and Marriage.” Melaugh Decl (Doc #43) Ex D. In its
“Statement of Faith,” GNEA explains that “we believe the
Natural Family is defined as a man and a women their
children by birth or adoption, or the surviving remnant
thereof (including single parents)”; that “[w]e believe Mar-
riage is defined by a union between a man and a woman
according to California state law”; and that “[w]e believe in
Family Values that promote abstinence, marriage, fidelity in
marriage and devotion to our children.” Id. Plaintiffs’ depo-
sition testimony confirms the anti-homosexual import of their
definitions of “natural family,” “marriage” and the meaning
of the flyer’s exhortation to “preserve our workplace with
integrity.” See, e.g., Melaugh Decl (Doc #43) Ex A (Reder-
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ford Depo) at 8:8-22, 9:3-6, 37:1-41:1, 48:25-49:10, 135:22-
136:13, 146:22-147:6, 194:1-4; id Ex C (Christy Depo) at
19:1-19, 24:14-21, 38:2-18.

The flyer came to the attention of Judith Jennings
(“Jennings”), a lesbian employee in CEDA who used the
copy machine near which the flyer was posted. Jennings Decl
(Doc #41) § 6; Melaugh Decl (Doc #43) Ex A (Rederford
Depo) at 130:21-131:6. Jennings felt “targeted” and
“excluded.” Jennings Decl (Doc #41) § 7. Shortly after seeing
the flyer, Jennings spoke with Rederford, whose name and
phone number (along with Christy’s) appeared on the flyer. Id
1 8. This conversation left Jennings “feeling anxious about
working in the same office as [plaintiffs]” and she “could not
believe that [she] worked with someone who condemned
homosexuals like [her] so much.” Id § 9. Jennings and
Rederford worked near one another and spoke with some
frequency. Id 11 3, 8, 11; Melaugh Decl (Doc #43) Ex A
(Rederford Depo) at 75:15-25. After the conversation,
Jennings was “scared,” did not talk to Rederford any more
and their “relationship really changed.” Id at 78:8-17, 130:24-
131:6; Jennings Decl (Doc #41) 1 9. Jennings decided to
complain to the city attorney’s office. Id § 10. She com-
plained not only about the flyer, but also about earlier
episodes of distribution of anti-homosexual materials, at least
one of which involved plaintiffs. Id {1 4-5.

Jennings’ complaint was investigated by Joanne Braddock
(“Braddock™), who was the administrative services manager
in CEDA, and Calvin Wong (“Wong”), who was the director
of building services in CEDA. Braddock Decl (Doc #4)
1 2-3. They interviewed Jennings, who seemed “upset and
distraught” and “visibly nervous and shaken,” id { 3, and
Braddock discovered the flyer posted in several locations
other than near the copier, id 4. “After the investigation was
complete, [Braddock] received an order from the City
Attorney’s office to take the * * * flyer down. The Plaintiffs’
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flyer violated Al 71.” Id § 5. “Al 71” is an abbreviation for
“Administrative Instruction 71,” a personnel policy promul-
gated by the City Manager of Oakland, entitled “Equal Em-
ployment Opportunity/Anti-Discrimination/Non-Harassment
Policy and Complaint Procedure.” Lively Decl (Doc #52) Ex
1.13.

Plaintiffs acknowledge that they have alternative channels
open to them to communicate their message. For example,
Rederford acknowledges that she was not restricted from
expressing her views on marriage or gay rights outside the
workplace, over lunch or on a break. Melaugh Decl (Doc
#43) Ex A (Rederford Depo) at 141:5-18. Nor were plaintiffs
prohibited from organizing GNEA, and Rederford acknowl-
edges that she was told “she could announce [her] group”
through the City’s e-mail system if she removed “verbiage
that could be offensive to gay people” from her announce-
ment. Id at 141:19-142:21. See also Melaugh Decl (Doc #43)
Ex C (Christy Depo) at 27:10-21.

Defendants’ roles in the removal of the flyer were minmal.
Bobb, as City Manager, was the final authority responsible
for approving administrative instructions, including Al 71.
Melaugh Decl (Doc #43) Ex E (Bobb Depo) at 10:5-20. Bobb
does not know and has never met plaintiffs. Id Ex A
(Rederford Depo) at 72:24-25; id Ex C (Christy Depo) at
26:18-19; id Ex E (Bobb Depo) at 14:9-16. There is no
evidence that Bobb participated in removal of the flyer.

Hicks may have spoken once to Rederford in casual con-
versation; she does not know Christy and Christy does not
know her. Id Ex A (Rederford Depo) at 71:6-72:2; id Ex C
(Christy Depo) at 26:22-23; id Ex F (Hicks Depo) at 8:20-25.
Hicks believes that Wong ordered that the flyer be taken
down, id at 35:8-25; Hicks does not recall that she ordered
that the flyer be taken down, id at 36:1-2; and plaintiffs
provide no evidence to contradict this account. Indeed, it
appears that the flyer was removed on January 3, 2003, and
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Hicks, who was on vacation at the time, did not return to the
office until Monday, January 6, 2003. Id at 168:21-169:5.
Although as a matter of heirarchy, Braddock and Wong
reported to Hicks, who in turn reported to Bobb, there is no
evidence that Bobb or Hicks directed or influenced Brad-
dock’s, Wong’s or the City Attorney’s actions or decisions
with respect to taking the flyer down.

There were some conversations following removal of the
flyer, but there is no evidence of any formal appeal by
plaintiffs of Braddock and Wong’s removal of the flyer.
Hicks participated in a January 17, 2003, meeting (along with
a representative from the city attorney’s office) to discuss
Jennings’ feelings of harassment due to her sexual orien-
tation, but Hicks declined to discuss at her deposition the
contents of that meeting on the ground of attorney-client
privilege, and plaintiffs have not interposed a formal objec-
tion to that claim of privilege. Hicks also discussed the flyer
“with regard to Administrative Instruction 71” with Wong
“[sJometime in January of 2003.” In late February 2003,
Hicks transmitted a copy of Al 71 to all CEDA employ-
ees accompanied by a memorandum that described “recent[]
* * * incidents” where “flyers were placed in public view
which contained statements of a homophobic nature and were
determined to promote sexual orientation based harassment,”
and noted that violation of Al 71 could result in “discipline
up to and including termination.” Compl (Doc #1) Ex 1;
Melaugh Decl (Doc #43) Ex F (Hicks Depo) at 59-63
(discussing memo).

In reviewing a summary judgment motion, the court must
determine whether genuine issues of material fact exist, re-
solving any doubt in favor of the party opposing the motion.
“[SJummary judgment will not lie if the dispute about a
material fact is ‘genuine,” that is, if the evidence is such that a
reasonable jury could return a verdict for the nonmoving
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party.” Anderson v Liberty Lobby, 477 US 242, 248 (1986).
“Only disputes over facts that might affect the outcome of the
suit under the governing law will properly preclude the entry
of summary judgment.” 1d. And the burden of establishing
the absence of a genuine issue of material fact lies with the
moving party. Celotex Corp v Catrett, 477 US 317, 322-23
(1986). When the moving party has the burden of proof on an
issue, the party’s showing must be sufficient for the court to
hold that no reasonable trier of fact could find other than for
the moving party. Calderone v United States, 799 F2d 254,
258-59 (6th Cir 1986). Summary judgment is granted only if
the moving party is entitled to judgment as a matter of law.
FRCP 56(c).

The nonmoving party may not simply rely on the plead-
ings, however, but must produce significant probative evi-
dence supporting its claim that a genuine issue of material
fact exists. TW Elec Sery v Pacific Elec Contractors Ass’n,
809 F2d 626, 630 (9th Cir 1987). The evidence presented by
the nonmoving party “is to be believed, and all justifiable
inferences are to be drawn in his favor.” Anderson, 477 US at
255. “[T]he judge’s function is not himself to weigh the
evidence and determine the truth of the matter but to deter-
mine whether there is a genuine issue for trial.” Id at 249.

The evidence presented by both parties must be admissible.
FRCP 56(e). Conclusory, speculative testimony in affidavits
and moving papers is insufficient to raise genuine issues of
fact and defeat summary judgment. Thornhill Publishing Co,
Inc v GTE Corp, 594 F2d 730, 738 (9th Cir 1979). Hear-
say statements found in affidavits are inadmissible. Japan
Telecom, Inc v Japan Telecom America Inc, 287 F3d 866,
875 nl (9th Cir 2004).

Plaintiffs’ complaint prays specifically for prospective
declaratory and injunctive relief; it does not specifically seek
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damages. But the court assumes that plaintiffs also seek
retrospective relief, for they seek a declaration “that the
actions of Defendants in refusing to grant Plaintiffs the right
to * * * inform * * * on private employee time are invalid and
unconstitutional,” Compl (Doc #1) at 12, and a major heading
in their opposition to defendants’ motion for summary judg-
ment is “defendants are not immune from damages in this
case.” Pls Opp (Doc #46) at 17:2. Accordingly, the court will
consider whether retrospective relief is available as against
the named defendants. Defendants are named in both their
individual and official capacities. As this distinction is sig-
nificant for awards of retrospective relief, the court will
consider individual capacity liability first and then turn to
official capacity liability.

A

“Government officials sued in their individual capacities
under 8 1983 may raise the affirmative defense of qualified
immunity * * *  Qualified immunity generally protects
government officials in the course of performing the discre-
tionary duties of their offices.” Butler v Elle, 281 Fad 1014,
1021 (9th Cir 2002) (citing Harlow v Fitzgerald, 457 US 800,
818 (1982)). The question of qualified immunity is a question
of law to be determined by the trial court. Siegert v Gilley,
500 US 226 (1991). “The first step in evaluating a qualified
immunity defense is to determine whether the plaintiff has
shown that the action complained of constituted a violation
of his or her constitutional rights.” Butler, 281 F3d at 1021
(citing Sonoda v Cabrera, 255 F3d 1035, 1040 (9th Cir 2001)).
If the court is satisfied that a constitutional violation occurred,
“the second step is to determine: (1) whether the violated
right was clearly established, and (2) whether a reasonable
public official could have believed that the particular conduct
at issue was lawful.” Id.

The court need not reach the second prong of the qualified
immunity inquiry because, even assuming that someone vio-
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lated plaintiffs” First Amendment rights, Hicks and Bobb—
the only named defendants in this suit—are not responsible
for such a violation. Supervisory officials are not liable under
42 USC § 1983 for the actions of subordinates under any
theory of vicarious liability. Hansen v Black, 885 F2d 642,
645-46 (9th Cir 1989) (citing Pembauer v City of Cincinnati,
475 US 469, 479 (1986)). “A supervisor may be liable if there
exists either (1) his or her personal involvement in the
constitutional deprivation, or (2) a sufficient causal connec-
tion between the supervisor’s wrongful conduct and the con-
stitutional violation.” 1d (citing Thompkins v Belt, 828 F2d
298, 303-04 (5th Cir 1987). The former option is foreclosed
because plaintiffs have come forward with no evidence estab-
lishing the personal involvement of Hicks or Bobb in the
removal of the flyer. The latter option is the appropriate
inquiry in an official capacity suit, and to this the court now
turns.

B
As the Hansen court explained:

Supervisory liability exists even without overt personal
participation in the offensive act if the supervisory
officials implement a policy so deficient that the policy
itself is a repudiation of constitutional rights and is the
moving force of the constitutional violation.

Id (citing Thompkins, 828 F2d at 304) (internal quotation
marks omitted). It is primarily on this “policymaker” theory
of liability that plaintiffs rest their case. A suit against Hicks
and Bobb in their official capacities as policymakers (which
the court accepts that they are for purposes of this motion)
is in effect a suit against the City, the municipality for which
they make policy. See Hawaii v Gordon, 373 US 57, 58
(1963).

In the seminal case establishing municipal liability under
§ 1983, the Supreme Court explained “it is when execution
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of a government’s policy or custom, whether made by its
lawmakers or by those whose edicts or acts may fairly be said
to represent official policy, inflicts the injury that the
government as an entity is responsible under § 1983.” Monell
v Dep’t of Social Services, 436 US 658, 694 (1978). Though
plaintiffs attempt artfully to argue around the rule that § 1983
does not recognize the common law tort doctrine of re-
spondeat superior, see Pls Opp (Doc #46) at 18-20, the
Supreme Court has repeatedly held that Monell “rejected the
use of the doctrine of respondeat superior.” City of Saint
Louis v Praprotnik, 485 US 112, 121 (1988).

Following Monell, the concept of policymaker liability was
refined somewhat, and the court should at this point dis-
tinguish between two flavors of policymaker liability. There
are, on the one hand, policies that are developed ex ante,
approved by the lawmaking or other policymaking authority,
and then applied prospectively. See, e.g., Monell, 436 US at
660-61 (“The gravamen of the complaint was that the Board
and the Department had as a matter of official policy com-
pelled pregnant employees to take unpaid leaves of absence
before such leaves were required for medical reasons.”). On
the other hand, there are suits in which the defendant, in his
capacity as policymaker, has made a one-time decision—as,
for example, when a plaintiff has sought redress through an
appeal, which terminates with the policymaker’s decision, cf
Praprotnik, 485 US 112, 127 (“[W]hen a subordinate’s
decision is subject to review by the municipality’s authorized
policymakers, they have retained the authority to measure the
official’s conduct for conformance with their policies.”), or
when the policymaker made some other decision tailored to
plaintiff’s situation, see, e.g., Pembauer, 475 US at 476-77
(rejecting a court of appeals decision that a “single, discrete
decision” made by a prosecutor and sheriff “on * * * one
occasion” was insufficient to establish official capacity
liability).
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This distinction is significant, because plaintiffs cannot rest
their case on the Pembauer and Praprotnik line of cases:
Bobb and Hicks had no involvement at the time of the flyer’s
removal, nor is there evidence that they later, at plaintiffs’
urging, reviewed and approved the propriety of removing the
flyer. The only policymaking action plaintiffs can point to is
the promulgation of Al 71 as prospective policymaking. As a
threshold matter, the court observes that Hicks does not seem
to have had the authority to make policy like Al 71, and
accordingly cannot be held liable as a policymaker. See
Praprotnik, 485 US 139-40 (citing Pembauer, 475 US 481-
83) (discussing a hypothetical official who is a policymaker
with respect to some matters and not others). But the court
will assume, arguendo, that Hicks and Bobb are both properly
regarded as policymakers with respect to the promulgation
of Al 71.

As the Hansen court explained, for a policy to be a
violation of a plaintiff’s constutional rights, it must be “so
deficient that the policy itself is a repudiation of constitu-
tional rights and is the moving force of the constitutional
violation.” 885 F2d at 646 (quoting Thompkins, 828 F2d at
304). This requirement was announced even in Monell, which
noted that in that case “official policy” had been established
*“as the moving force of the constitutional violation.” 436 US
at 694. The Ninth Circuit has explained that “to be a moving
force behind [an] injury, * * * the identified deficiency in the
[policy must be] closely related to the ultimate injury. The
plaintiff’s burden is to establish that the injury would have
been avoided” had the policy been different. Gibson v County
of Washoe, 290 Fad 1175, 1196 (9th Cir 2002) (internal
quotation marks and citations omitted). This question of
causation is a matter for the jury, see id, and may not be well-
suited to resolution on summary judgment. Accordingly, the
court will assume (for purposes of this motion only) that
Al 71 Dbears the required nexus to the violation plaintiffs
claim.
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The question, then, is whether plaintiffs’ rights were in fact
violated. As the court discussed at length in its order on
defendants’ motion to dismiss, Doc #32, this is a case about
speech by a government employee, and accordingly, it is
controlled by Pickering v Board of Education, 391 US 563
(1968), and its progeny. The court assumes familiarity with
its prior order and the law discussed therein. The court con-
cluded that the speech in question—i.e., the message of the
flyer—touches on a matter of public concern and was a sub-
stantial or motivating factor in the removal of the flyer.
3/16/04 Order at 20:16-22:18. Defendants do not dispute
those conclusions and the court sees no reason to revisit them.

The court next concluded that the remaining issue in the
Pickering test—“whether defendants have [shown] that their
interests as employers outweigh plaintiffs’ interests in making
the speech”—was “close,” but, recognizing that the question
was presented in the context of a motion to dismiss, “agree[d]
with plaintiffs that defendants have not met their burden, at
least at this stage of the proceedings.” Id at 22:19-23:2. Now
that the case has progressed to summary judgment, the court
may undertake a better-informed analysis of this question of
law. The court set out the legal standard in some detail in its
prior order:

[Employee] speech [on a matter of public concern] must
be analyzed by “the Pickering balance [, which] requires
full consideration of the government’s interest in the
effective and efficient fulfillment of its responsibilities
to the public.” [Connick v Myers, 461 US 138, 151
(1938)]. The Court, quoting Justice Powell’s separate
opinion in Arnett v Kennedy, 416 US 134, 168 (1974),
stated that:

[T]he Government, as an employer, must have wide
discretion and control over the management of its
personnel and internal affairs. This includes the pre-
rogative to remove employees whose conduct hinders
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efficient operation and to do so with dispatch. Pro-
longed retention of a disruptive or otherwise unsatis-
factory employee can adversely affect discipline and
morale in the work place, foster disharmony, and ulti-
mately impair the efficiency of an office or agency.

Connick, 461 US at 151. In evaluating the government’s
interest in preventing workplace disruption, the Court
considered the impairment of “close working relation-
ships,” the “manner, time, and place in which [the mess-
age] is delivered” and whether the employee’s speech
“arises from an employment dispute concerning the
* * * application of [office] policy to the speaker * * *.”
Id at 151-53. The Court also emphasized that the gov-
ernment employer did not need “to allow events to
unfold to the extent that the disruption of the office and
the destruction of working relationships is manifest
before taking action.” Id at 152. Taking these factors
into consideration, the Court concluded that Myers’ in-
terest in being able to ask the question regarding polit-
ical pressure was outweighed by the government’s con-
siderable interest in proscribing behavior that “would
disrupt the office, undermine [its] authority, and destroy
close working relationships.” Id at 154.

Subsequently, the Ninth Circuit has interpreted Pick-
ering and Connick to require the governmental employee
to show that: (1) her speech was on a matter of public
concern and thus was constitutionally protected; and
(2) that the speech in question was a “substantial or
motivating factor” for the adverse employment action.
Pool v Vanrheen, 297 F3d 899, 906 (9th Cir 2002). If the
employee fails to demonstrate that the speech addresses
a matter of public concern, then the claim should be
dismissed without further inquiry. See Moran v State of
Washington, 147 F3d 839, 846 (9th Cir 1998). Should
the employee make the first two showings, the employer
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then must show that its “legitimate administrative inter-
ests” in promoting workplace efficiency outweigh the
employee’s interest in freedom of speech. Pool, 297 F3d
at 906. The inquiry into the protected status of speech is
one of law, not of fact. Id.

3/16/04 Order at 18:14-19:28 (some alterations in original).

On plaintiffs’ side of the balance is their interest in speak-
ing. This interest is slight, as the restriction placed on their
speech under the facts at bar was quite limited: Plaintiffs were
prohibited from posting a particular flyer on an office bulletin
board. Plaintiffs themselves acknowledge that no restriction
has been placed on their speech outside of work (by, for
example, threatening them with termination if they speak
outside the workplace). They further acknowledge that they
can discuss their views with co-workers as they wish at ap-
propriate times (at lunch, on a break).

Plaintiffs further acknowledge that they were told they
would be permitted to broadcast the existence of their group,
subject to certain editorial restrictions. There are in addition a
wide variety of alternative channels available to plaintiffs,
and defendants’ policy appears to be the sort of “manner,
time and place” limitation that the Court implicitly approved
in Connick, 461 US at 152.

Plaintiffs press the argument that their speech was chilled
by Hicks’ circulation to all CEDA employees in late February
of Al 71 and a memo reminding them that noncompliance
could result in discipline. This, however, does not amount to
an adverse employment action and would be germane only to
the question of prospective relief. Accordingly, the court
finds that, for purposes of retrospective relief, plaintiffs have
a limited interest in the suppressed speech.

Defendants’ countervailing interest is also modest. As the
court’s recitation of the law makes clear, workplace disrup-
tion is the touchstone of the employer’s interest in the Pick-
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ering balance. Here, there is no dispute that Rederford and
Christy’s co-worker Jennings was disturbed by the flyer, nor
is there dispute that removal of the flyer was the direct result
of the investigation of Jennings’ complaint. But whether the
particular sensitivity of a single coworker amounts to cog-
nizable workplace disruption under Pickering is far from
clear. Furthermore, the bulk of Jennings’ disquiet appears
to have stemmed from her conversation with Rederford, an
event that may have been precipitated by the flyer, but was
nonetheless separate from the flyer. That said, the flyer
appears to have been the root of a dust-up of sorts in the
office—a Pickering disruption writ small.

The investigation of Jennings’ complaint of harassment
may conceivably be a form of workplace disruption. There
is little detail in the record about the extent (in hours, for
example) to which this disrupted Braddock and Wong in the
performance of their normal duties, but it is undisputed that
their investigation required at least an interview with Jenn-
ings, contact with the city attorney and drafting of a brief
memorandum report. Of course, this sort of work—smooth-
ing over employee grievances to maintain workplace har-
mony—is part of a supervisor’s job description. In a sense,
Braddock and Wong’s efforts were “all in a day’s work.”

Defendants also urge that the City has an interest in en-
forcing its anti-harassment policies and complying with state
and local anti-harassment law. While these policies doubtless
serve noble purposes, the court is not convinced that these
policies are independent interests weighing in the public
employer’s favor in the Pickering balance, for four reasons.
First, the status of Al 71 as official policy pursuant to state
law is irrelevant; it should go without saying that the First
Amendment is a federal constitutional provision to which
state and local laws must yield. See US Const Art VI cl 2.
Second, the notion of enforcing a policy or law for its own
sake is foreign to the Pickering analysis, which requires the
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court to focus on reasonable predictions of workplace disrup-
tion. It may be that the policy or law is aimed at avoiding
workplace disruption; but if that is so, then the efficacy of the
policy or law—not its simple existence—is the interest that a
defendant brings to the court. Third, it is bootstrapping to
argue that a public employer has a legitimate interest in
enforcing the very policy or law a plaintiff attacks as
unconstitutional in its application to him. Indeed, if the policy
or law is unconstitutional in some application, the state has no
legitimate interest in enforcing it in that context. And fourth,
had plaintiffs’ flyer been removed in the absence of actual or
predicted workplace disruption—i.e., if defendants’ justifi-
cation was enforcement of Al 71, standing alone—this case
would more clearly present as a case of state enforcement of
ideological orthodoxy. But as it stands, there is an element of
maintaining a reasonably harmonious workplace in the face
of strongly held opposing beliefs.

Having laid out plaintiffs’ and defendants’ competing in-
terests, the court must strike the balance called for by Pick-
ering. Neither side has presented a strong case. But, the facts
being undisputed, the court must resolve the question of law
posed by Pickering. The interests on both sides are slight: On
the one hand, defendants’ restriction of plaintiffs is far from a
wholesale muzzling, but on the other hand, the suppressed
speech was not patently inflammatory “fighting words.” To
be sure, it caused friction in the workplace, but there is a
difference between episodes of friction—which are the daily
incidents of life in a pluralistic society—and disruption—
which impairs the government’s ability to discharge its duties
to its citizens. The City must tread carefully when it exercises
its authority to suppress its employees’ speech.

Because the flyer plainly addresses a matter of public con-
cern, it is defendants’ burden to show that the City’s interest
outweighs plaintiffs’ interest. Pool, 297 F3d at 906. This
balance must be resolved in the City’s favor for two reasons.
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First, plaintiffs’ interest in this particular channel of com-
munication is vanishingly small. It is undisputed that plain-
tiffs may promote GNEA outside of work and may do so
even at work under proper conditions. Plaintiffs do not have
a privileged First Amendment interest in communicating
their message to their officemates, for their First Amendment
rights derive from their status as citizens, not their status as
employees. Their right to speak to their coworkers at CEDA
is no greater than the right of a citizen at large to speak his
message to CEDA employees—which is to say, plaintiffs
have little rights at all in the particular channel they chose.

The second reason that defendants prevail is that their
response to Jennings’ complaint—removal of the flyer with-
out any adverse employment action against plaintiffs—was a
narrowly tailored and proportionate response to the actual
workplace disruption or, perhaps better described, distraction.
An actual adverse employment action against plaintiffs would
very likely not be justified on these facts, and the City would
be well to consider this for the future. But the City does have
an “administrative interest” in avoiding situations that distract
employees from their jobs. See Pool, 297 F3d at 906. Pick-
ering counsels that public employers must, of necessity, be
afforded some leeway in fixing their employees’ attention on
their tasks, free from upset stemming from public contro-
versies having no bearing on the work of the employer.

Finally, the court addresses an argument for equal treat-
ment that plaintiffs press—albeit without offering support in
the case law. See, e.g., Pls Opp (Doc #46) at 5:17-23 (com-
plaining of “double standards”; the refusal to treat “exclu-
sionary slurs such [as] ‘homophobes” as violations of Al 71;
and a failure “to accommodate views concerning homo-
sexuality [held] by * * * religious adherents”). Plaintiffs’
disparate treatment argument, while superficially appealing,
is simply not recognized by Pickering and its progeny, and
with good reason: Intervention by a court in restrictions on
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employee speech under Pickering’s balancing test already
carries a substantial risk of interference with government
operations; to inquire further into allegations of disparate
treatment in restrictions of different employees’ speech would
remit the disciplinary operations of public agencies to the
micromangement of the courts. In other words, Pickering
draws a line: So long as a public employee’s speech is
restricted only when the employer presents an overbalancing
concern of workplace disruption, a court will defer to the
employer’s decision, irrespective whether the employer has
responded in kind to similar speech.

In sum, the court concludes that plaintiffs’ First Amend-
ment rights were not abridged by the removal of the flyer.

v

Plaintiffs also seek prospective relief, specifically, an “[i]n-
junction restraining Defendants from prohibiting Plaintiffs
from * * * communicating at their workplace” and a dec-
laration of “the rights and other legal relations of the parties
to the subject matter here in controversy.” Compl (Doc #1) at
12-13. In essence, plaintiffs want guidance about what they
can and cannot post around the office. The court does not
dispense this sort of advice.

The only concrete controversy plaintiffs have presented to
the court is the controversy over the flyer in the copy room.
On the undisputed facts of that incident—considering plain-
tiffs” alternative channels of communication, the form of their
speech and the ensuing events in their workplace—the court
has concluded that plaintiffs’ First Amendment rights were
not violated. To the extent that plaintiffs seek to put other
scenarios before the court, their challenge is unripe: Plaintiffs
offer no details of the flyers they wish to post or other
workplace speech they wish to make, and they offer no
evidence regarding the workplace disruption that might (or
might not) ensue. At most, plaintiffs point to Hicks’ memo of
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February 20, 2003, as a threat of termination, but a reminder
in a widely circulated memo that compliance with policy is a
condition of employment can hardly be taken as a concrete
and imminent chill on protected expression or an individually
directed threat of adverse employment action. Moreover,
defendants have both moved on to other jobs, and plaintiffs
offer no evidence that defendants’ successors would take the
same view of the application of Al 71.

Relatedly, the court doubts that it could craft any gener-
alized equitable or declaratory relief in this area of the law.
For better or worse, Pickering requires case-by-case analysis
that turns on fact-intensive inquiries into a plaintiff’s interest
in speaking and the public employer’s interest in efficient
workplace operations. Cf Moran, 147 Fad at 847 (noting that
because the Pickering analysis is so context-sensitive, de-
fendants will typically have a strong argument for qualified
immunity).

To be sure, matters at the extremes are clear. On one
extreme, stifling of every expressive channel available to
plaintiffs without any showing of workplace disruption would
likely be a violation of their First Amendment rights; on the
other extreme, a limited restriction closely tailored to actual
and severe workplace disruption would likely not violate
plaintiffs’ First Amendment rights. Much as plaintiffs might
hope otherwise, the gray area within this vast and multi-
dimensional constitutional continuum is not reducible to the
language of an injunction. This further confirms the court’s
view that no concrete actual controversy is before it with
regard to plaintiffs’ claim for prospective relief.

Accordingly, the court concludes that plaintiffs’ claim for
equitable and prospective declaratory relief is nonjusticiable
and sua sponte dismisses that claim under FRCP 12(h)(3).
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In sum, the court GRANTS defendants’ motion for sum-
mary judgment (Doc #40) with respect to plaintiffs’ claims
for retrospective relief, and sua sponte dismisses plaintiffs’
claims for prospective relief pursuant to FRCP 12(h)(3). The
clerk is DIRECTED to close the file and terminate all
motions.

IT IS SO ORDERED.

Is/
VAUGHN R WALKER
United States District Chief Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

No. CV 03-03542 VRW

Goob NEws EMPLOYEE ASSOC., et al.,
Plaintiff,
V.

Joyce M. Hicks, et al.,
Defendant.

JUDGMENT IN A CIVIL CASE

() Jury Verdict. This action came before the Court for a
trial by jury. The issues have been tried and the jury has
rendered its verdict.

(X) Decision by Court. This action came to trial or hearing
before the Court. The issues have been tried or heard and a
decision has been rendered.

IT IS SO ORDERED AND ADJUDGED that judgment is
entered in favor of defendants and against the plaintiffs.

Dated: February 16, 2005

Richard W. Wieking, Clerk

By: /s/ Cora Delfin
Deputy Clerk
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APPENDIX D

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA

No C 03-3542 VRW

Goob NEwS EMPLOYEE ASSOCIATION,
REGINA REDERFORD and ROBIN CHRISTY,
Plaintiffs,
V.

Joyce M Hicks, in her individual and official capacities, as
Deputy Executive Director of the Community & Economic
Development Agency of the City of Oakland, ROBERT C
BoBes, in his individual and official capacity, as City
Manager of the City of Oakland and City of Oakland,

Defendant.

ORDER

Defendants Joyce M Hicks (Hicks) and Robert C Bobb
(Bobb) move the court to dismiss plaintiffs Good News
Employee Association (Good News), Regina Rederford
(Rederford) and Robin Christy’s (Christy) complaint: (1)
pursuant to FRCP 41(b) for failure to prosecute (Doc # 25);
and (2) pursuant to FRCP 12 (b) (6) on the grounds that the
complaint fails to state a claim (Doc # 13). For the reasons set
forth below, defendants’ motion to dismiss for failure to
prosecute is GRANTED as to claims against the City of
Oakland but DENIED as to claims against Hicks and Bobb
(Doc # 25). Defendants” motion to dismiss for failure to state
a claim (Doc # 13) is GRANTED in part and DENIED
in part.



27a
I

A

The following facts are drawn from plaintiffs’ complaint
(Doc # 1) filed on July 30, 2003. Plaintiffs Rederford and
Christy are employees of the City of Oakland (the City) and
the cofounders of the Good News Employees Association
(Good News). Compl at 2 | 7-8. Rederford, Christy and their
associates “regularly engage in prayer and other peaceful
activities as part of their expressive, political, and religious
activities with [Good News].” Id at 2 § 9. At the time the
events described in the complaint transpired, defendant Hicks
was the Deputy Director of the City’s Community and
Economic Development Agency and was personally respons-
ible for enforcing the policy at issue in this case. Id at 3  11.
Defendant Bobb was the City Manager and was also per-
sonally responsible for enforcing and drafting the policy. Id at
3712

In March 2002, a group of homosexual employees was
given access to the City’s email system for the purposes of
advertising various associational and political activities. Id
at 4 1 17. Plaintiffs asked to be given a similar opportunity to
communicate with the other employees regarding their vari-
ous Christian religious activities but were denied. Id at 4 | 18.
Plaintiffs allege that defendants denied them such opportunity
because “[defendants] do not approve of the Christian beliefs,
practices, and activities of [p]laintiffs.” Id.

On or about January 3, 2003, plaintiffs decided to post a
flyer on their employee bulletin board “to announce the
existence and activities of [Good News] to the other City
employees.” Id at 4 T 19. The flyer was entitled “Preserve
Our Workplace With Integrity” and stated, “Good News
Employee Association is a forum for people of Faith to
express their views on the contemporary issues of the day.
With respect for the Natural Family, Marriage and Family
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values. If you would like to be a part of preserving integrity
in the Workplace call Regina Rederford @ XXX-XXXX or
Robin Christy @ XXX-XXXX.” Id at 4 § 19, Exh 2 (empha-
sis in original). The flyer also contained a picture of six
candles in a holder, arranged in the fashion of a menorah. Id.
On that same date, defendants directed that the flyer be re-
moved from the employee bulletin board. Id at 4 { 19.

Both before and after plaintiffs posted their flyer, the
employee bulletin board has been used by the employees for
the promotion of “various political, social, and religious
causes and events.” Id at 4 § 20. For example, employees
have posted flyers concerning hate crimes, Osama bin Laden,
Christmas celebrations, local sporting events, General
Norman Schwartzkof’s views on the September 11, 2001,
terrorist attacks and the ability of war to eliminate social ills
like slavery and fascism. Id at 4 § 20, Exh 3. No punitive
action was taken against any of the employees who posted
such material, and apparently none of such material was
removed from the employee bulletin board. Id at 4 | 20.
Plaintiffs allege that defendants “have shown an unlawful
preference for human secularism and homosexual world
views” and “have taken an affirmative and explicit stance
against the religious views of [p]laintiffs.” 1d at 4-5 { 20.

Plaintiffs allege that, on or about February 20, 2003,
defendants developed and distributed an antidiscrimination/
nonharassment policy regarding employee conduct. Id at 5
21, Exh 1. The letter accompanying the policy is dated
February 20, 2003. Id at Exh 1 at 1. In the letter, however,
defendant Hicks asserted that the policy had been in effect
since January 1, 2003, and the policy itself is dated as effec-
tive on January 1, 2003. Id at Exh 1 at 1, 4. Hicks also
explained in the letter that “[the City] ha[s] recently had
incidents * * * where staff has inappropriately posted printed
materials that are in violation of [the policy]. Specifically
flyers were placed in public view which contained statements
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of a homophobic nature and were determined to promote
sexual orientation based harassment.” Id at Exh 1 at 1. The
accompanying policy describes prohibited types of behavior,
the definition of harassing conduct, types of harassment
by group (including religion-based and sexual-orientation-
based discrimination) and complaint and investigation pro-
cedures. Id.

Plaintiffs maintain that the policy “is presently being
enforced and was a direct and discriminatory response against
the First Amendment activities of [p]laintiffs.” I1d at 5 | 21.
Plaintiffs assert that defendants “have not attempted to silence
any other group of employees, although homosexual advoc-
acy groups and others exist at [d]efendants’ offices.” Id. This
practice, plaintiffs assert, constitutes “a censorship policy
against anything [defendants] believe to be *homophobic.”” Id
at 5 1 22. According to plaintiffs, defendants have unlawfully
characterized plaintiffs’ flyer as homophobic. Id.

B

Plaintiffs filed their complaint in this action on July 30,
2003, naming Hicks, Bobb and the City as defendants. Doc
# 1. Plaintiffs’ complaint stated causes of action pursuant to
42 88 1983 and 1988 against the defendants for violation of:
(1) the United States Constitution’s First Amendment’s Free
Speech Clause; (2) the First Amendment right to peaceable
assembly; (3) the First and Fourteenth Amendment right to
privacy; (4) the First Amendment’s Free Exercise Clause; (5)
the Fourteenth Amendment’s Due Process Clause; (6) the
Fourteenth Amendment’s Equal Protection Clause; (7) the
First Amendment’s Establishment Clause; (8) the Fifth
Amendment’s Takings Clause; (9) the laws and regulations of
the City on the basis of ultra vires acts; and (10) Article | § 4
of the California Constitution.

On November 7, 2003, defendants Hicks and Bobb filed
the instant Rule 12(b)(6) motion to dismiss and noticed the



30a

motion for January 22, 2004. Doc # 13. In its motion, de-
fendants indicated that defendant City had not been explicitly
included in the motion to dismiss because the City had not
been served as of the date the motion was filed. Mot Dism
(Doc # 13) at 1:6 n1.

On November 26, 2003, the parties filed a stipulation to
continue the hearing on the motion to dismiss to February 5,
2004. Doc # 15. On January 5, 2004, the court ordered that
the hearing be rescheduled for that date. Doc # 17. Sub-
sequently, on January 8, 2004, plaintiffs filed their opposition
to defendants’ motion to dismiss. Doc # 18. Defendants filed
their reply on January 22, 2004. Doc # 19.

In spite of stipulating to the hearing date for the motion,
plaintiffs failed to attend the scheduled February 5, 2004,
hearing. Doc # 22. At the motion hearing, defendants also
informed the court that plaintiffs still had not served the City.
Later that day, the court ordered plaintiffs to show cause why
the action should not be dismissed for failure to prosecute due
to plaintiffs’ failure to serve the City and to attend the motion
hearing. 2/5/04 OSC (Doc # 21) at 2:15-19. The court gave
defendants leave to submit their expenses incurred both in
attending the February 5 hearing and in defending the entire
case. Id at 2:20-22. The court set the matter for further
hearing on March 11, 2004. 1d at 2:24-3:2.

On February 25, 2004, plaintiffs submitted a declaration in
response to the court’s OSC, listing a “number of unusual and
catastrophic occurrences in both [plaintiffs’ attorney’s] per-
sonal and professional life.” Decl Richard Ackerman (Acker-
man Decl; Doc # 24) at 2 § 6. During the six-week period
prior to the motion hearing date, attorney Ackerman had
experienced: (1) extensive health problems with his baby son;
(2) a flood in his home the week before Christmas; (3) an
office fire two weeks after the flood; and (4) computer
problems. Id at 2-4 1 6(1)-(4).
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On February 26, 2004, defendants filed a formal motion to
dismiss for failure to prosecute. Doc # 25. As they had
indicated at the February 5 hearing, defendants stated that the
City had not been served and provided substantial supporting
documentation of that fact. Mot Fail Pros (Doc # 25) at 1:16-
3:21; see also Decl Angela Padilla (Padilla Decl; Doc # 27) at
1-2 1 2-9, Exhs A-F. Defendants also contended that
plaintiffs provided no good excuse for not appearing at the
February 5 hearing. Mot Fail Pros at 3:22-4:11. Defendants
requested $156,612.64 in legal fees and expenses (a figure
that includes attorney fees). Id at 4:12-5:12. Plaintiffs filed a
response to the motion on March 2, 2004 (Doc # 28), and
defendants filed a reply on March 4, 2004 (Doc # 30).

At the March 11, 2004, hearing, the court took argument
both on the alleged failure to prosecute and the Rule 12(b)(6)
motion to dismiss. At the hearing, plaintiffs conceded that
they had failed properly to serve the City and also represented
that the City’s presence as a defendant was not critical to
further prosecution of the action. Plaintiffs’ counsel also ac-
cepted responsibility for the failure to appear on February 5,
2004, and conceded that plaintiffs were responsible for
defendants’ expenses for the unnecessary appearance. De-
fendants nevertheless urged that the entire case should be
dismissed pursuant to Rule 41(b), based in part on the
contention that plaintiffs’ responses to the OSC contained
misstatements about service on the City rising to the level of
Rule 11 violations.

Accordingly, the court must decide: (1) whether plaintiffs
have discharged the February 5, 2004, OSC; and (2) whether
any or all of the ten claims stated in plaintiffs’ complaint
should be dismissed pursuant to Rule 12(b)(6).
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A

The court first determines whether plaintiffs have dis-
charged the OSC with respect to failure to prosecute. The
court, may dismiss an action “[f]or failure of the plaintiff to
prosecute or to comply with these rules or any order of
court.” FRCP 41(b). To determine whether an action should
be dismissed for failure to prosecute, the court should
consider: (1) the public’s interest in expeditious resolution of
litigation; (2) the court’s need to manage its docket; (3) risk
of prejudice to defendants; (4) the availability of less drastic
alternatives; and (5) the public policy favoring disposition of
cases on their merits. Pagtalunan v Galaza, 291 F3d 639, 642
(9th Cir 2002). The five factors favor dismissal of the claims
against the City but not of the claims against Hicks and Bobb.

The first factor of expeditious resolution of litigation
“always favors dismissal.” Id at 642 (citation omitted). Thus,
this factor tilts toward dismissal with respect to the claims
against all defendants.

The second factor regards the management of the court’s
docket and also favors dismissal of all the claims. The court
must be able to manage its docket “without being subject to
routine noncompliance of litigants such as [plaintiffs].” 1d.
One Ninth Circuit judge has remarked “the weight of the
docket-managing factor depends upon the size and load of the
docket, and those in the best position to know what that is are
our beleaguered trial judges.” 1d at 644 (Trott, J, concurring).
Plaintiffs have failed repeatedly to serve the City, despite
numerous stipulations extending their deadline to do so, and
plaintiffs have also disregarded the hearing date to which they
stipulated. In light of the undersigned’s rather substantial
caseload, plaintiffs’ disregard of rules and deadlines makes
this factor tilt toward dismissal.
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The third factor involves risk of prejudice to defendants.
The Ninth Circuit views prejudice in conjunction with delay
and has stated that “[t]he longer the delay, the more likely
prejudice becomes.” Nealey v Transportacion Maritima
Mexicana, SA, 662 F2d 1275, 1280 (9th Cir 1980); see also
Pagtalunan, 291 F3d at 642. Plaintiffs’ excuse or justification
for their disobedience or delay is also relevant. Nealey, 662
F2d at 1280.

This factor favors dismissal with respect to the claims
against the City. First, plaintiffs provide no reasonable excuse
for failure to serve the City. In their opposition to defendants’
Rule 41(b) motion, plaintiffs contend that service upon two
City officials (Bobb and Hicks) was sufficient, despite the
fact that the summons did not separately name the City as a
defendant. See Opp Mot Dism Fail Pros (Doc # 28) at 3:15-
16. Plaintiffs, however, have stipulated on several occasions
that the City has not yet been served. See Padilla Decl at 2
1M 3, 5, Exhs A, C. Moreover, plaintiffs conceded at the
March 11 hearing that they had not properly served the City.
Such stipulations and representations should be binding upon
plaintiffs. See American Title Ins Co v Lacelaw Corp, 861
F2d 224, 226 (9th Cir 1988). Second, defendants have
pointed to potential prejudice because plaintiffs’ failure to
serve the City has forced defendants to file a Rule 12(b)(6)
motion to dismiss with respect to some, but not all, of the
defendants. This would allow plaintiffs to “see how this
[c]ourt [would] rule” before deciding whether to prosecute or
whether voluntarily to dismiss its claims against the City. Def
OSC Response (Doc # 30) at 3:4-6. In combination with
plaintiffs’ lack of explanation for their failure, defendants
have shown that the prejudice factor favors dismissal of the
claims against the City.

But with respect to plaintiffs’ claims against Hicks and
Bobb, this showing is not met. Although plaintiffs do not
indicate why another attorney could not have attended the
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February 5 hearing, plaintiffs at least demonstrate that at-
torney Ackerman faced a number of travails during January
and February 2004. If defendants could demonstrate preju-
dice, this explanation would likely be insufficient, since
Ackerman (as a practicing attorney) arguably should have
handed the case to one of his colleagues if his personal life
was too chaotic adequately to prosecute this case. The only
prejudice to defendants, however, is that they were forced to
attend an unnecessary motion hearing. While this cost defen-
dants some money and delayed resolution of their motion, it
does not appear substantially to have hampered their ability to
defend against the claims. Additionally, defendants’ con-
tention that plaintiffs’ OSC responses are materially false is
insufficient to demonstrate prejudice. Despite the misstate-
ments, the court is well aware that plaintiffs have not properly
served the City, and defendants will suffer no adverse
consequences as a result.

The fourth factor is availability of less drastic alternatives.
With respect to the claims against the City, the court con-
ceivably could extend plaintiffs’ deadline properly to serve
the City. But defendants currently have a motion to dismiss
pending, and allowing plaintiffs to serve an additional
defendant might interfere with the disposition of this motion.
Further, plaintiffs have conceded the utility of pursuing the
action against the City. Thus, less drastic alternatives do not.
seem particularly appealing with respect to the claims against
the City. The claims against Hicks and Bobb, however, are a
different matter. Plaintiffs could be ordered to pay defen-
dants’ expenses incurred as the result of attending the Febr-
uary 5 hearing, and this serves to correct much of the prej-
udice defendants experienced as a result of that unnecessary
appearance.

The fifth factor of public policy favors not dismissing any
of the claims, as public policy favors resolution on the merits.
Pagtalunan, 291 F3d at 643. Thus, four factors favor
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dismissal of the claims against the City, while three factors
favor allowing the claims against Hicks and Bobb to proceed.
The February 5, 2004, OSC is thus DISCHARGED with
respect to the claims against Hicks and Bobb, but not with
respect to the claims against the City. Accordingly, defen-
dants’ motion to dismiss pursuant to Rule 41(b) is DENIED
as to Bobb and Hicks but is GRANTED as to the City (Doc
# 25).

B

The court must also consider whether plaintiffs should be
responsible for paying defendants’ expenses incurred in
prosecuting this case. Defendants submit a rather hefty
request for expenses—over $150,000. In light of the fact that
the claims against Hicks and Bobb ought to proceed on the
merits, forcing plaintiffs at this time to reimburse defendants
for all their expenses incurred in this lawsuit is certainly
excessive.

In the court’s view, plaintiffs should be responsible for
defendants’ unnecessary expenses incurred in attending the
February 5, 2004, hearing. Plaintiffs took responsibility for
their error with respect to the hearing and also conceded that
defendants were entitled the expenses incurred as a result.
Additionally, awarding expenses for attending the hearing
cures any potential prejudice to defendants that resulted from
the unnecessary appearance. Defendants’ expenses for
attending the hearing were $1,353.50. Def Response OCS at
6:7. Accordingly, the court ORDERS that plaintiffs reimburse
defendants in the amount of $1,353.50.*

! The court is satisfied that the amount of this award is fair, based on
plaintiffs” concession at the March 11 hearing that such an amount would
be appropriate. But defendants ought to be aware that, should they request
attorney fees in the future, they must submit sufficient documentation to
establish the reasonableness of their claimed number of hours and their
claimed hourly rates, in keeping with the standards the court set forth in
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A

FRCP 12(b) (6) motions to dismiss essentially “test
whether a cognizable claim has been pleaded in the com-
plaint.” Scheid v Fanny Farmer Candy Shops, Inc, 859 F2d
434, 436 (6th Cir 1988). FRCP 8(a), which states that
plaintiff’s pleadings must contain “a short and plain statement
of the claim showing that the pleader is entitled to relief,”
provides the standard for judging whether such a cognizable
claim exists. Lee v City of Los Angeles, 250 F3d 668, 679 (9th
Cir 2001). This standard is a liberal one that does not require
plaintiff to set forth all the factual details of her claim; rather,
all that the standard requires is that plaintiff give defendant
fair notice of the claim and the grounds for making that claim.
Leatherman v Tarrant County Narcotics Intell & Coord Unit,
507 US 163, 168 (1993) (citing Conley v Gibson, 355 US 41,
47 (1957)). To this end, plaintiff’s complaint should set forth
“either direct or inferential allegations with respect to all the
material elements of the claim”. Wittstock v Van Sile, Inc, 330
F3d 899, 902 (6th Cir 2003).

Under Rule 12(b)(6), a complaint “should not be dismissed
for failure to state a claim unless it appears beyond doubt that
the plaintiff can prove no set of facts in support of [her] claim
which would entitle [her] to relief.” Hughes v Rowe, 449
US 5, 9 (1980) (citing Haines v Kerner, 404 US 519, 520
(1972)); see also Conley, 355 US at 45-46. All material
allegations in the complaint must be taken as true and
construed in the light most favorable to plaintiff. See In re
Silicon Graphics Inc Sec Lit, 183 F3d 970, 980 n10 (9th Cir

Allen v BART, C00-3232 VRW, Order Granting Attorney Fees (Doc #
92), and modified in Gilliam v Sonoma Cty, C-02-3382 VRW, Order
Granting Attorney Fees (Doc # 51). Those orders are available on the
website for the Northern District of California, as well as in the Northern
District’s electronic filing database.
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1999). But “the court [is not] required to accept as true
allegations that are merely conclusory, unwarranted deduc-
tions of fact, or unreasonable inferences.” Sprewell v Golden
State Warriors, 266 F3d 979, 988 (9th Cir 2001) (citing
Clegg v Cult Awareness Network, 18 F3d 752, 754-55 (9th
Cir 1994)).

Review of a FRCP 12(b)(6) motion to dismiss is generally
limited to the contents of the complaint, and the court may
not consider other documents outside the pleadings. Arpin v
Santa Clara Valley Transp Agency, 261 F3d 912, 925 (9th Cir
2001). The court may, however, consider documents attached
to the complaint in connection with a motion to dismiss.
Parks School of Business, Inc v Symington, 51 F3d 1480,
1484 (9th Cir 1995). Additionally, “[t]he court need not * * *
accept as true allegations that contradict matters properly
subject to judicial notice * * *.” Sprewell, 266 F3d at 988
(citing Mullis v United States Bankr Ct, 828 F2d 1385, 1388
(9th Cir 1987)).

B

Plaintiffs’ complaint states causes of action for violation of:
(1) the First Amendment’s Free Speech Clause; (2) the First
Amendment right to peaceable assembly; (3) the First and
Fourteenth Amendment right to privacy; (4) the First Amend-
ment’s Free Exercise Clause; (5) the Fourteenth Amendment’s
Due Process Clause; (6) the Fourteenth Amendment’s Equal
Protection Clause; (7) the First Amendment’s Establishment
Clause; (8) the Fifth Amendent’s Takings Clause; (9) the laws
and regulations of the City on the basis of ultra vires acts; and
(10) Article I 8 4 of the California Constitution. The court
addresses each claim in turn.

1

Plaintiffs’ Free Speech Clause claims seem to be premised
on two arguments: (a) defendants’ removal of plaintiffs’ flyer
violates plaintiffs’ free speech rights; and (b) defendants’
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policy regarding discrimination and harassment is uncon-
stitutionally vague and overbroad.

a

The court first addresses plaintiffs’ claim regarding defen-
dants’ removal of plaintiffs’ flyer. Speech by a government
employee is governed by the standard first articulated in Pick-
ering v Bd of Educ of Township High School Dist 205, Will
County, 391 US 563 (1968) and further clarified in Connick v
Myers, 461 US 138 (1983). See Waters v Churchill, 511 US
661, 668 (1993). Pickering involved teacher Pickering, who
was fired by the education board on the basis of a letter he
sent to the local newspaper. The letter was critical of the way
the education board and school superintendent had handled
revenue-raising proposals. Pickering, 391 US at 564. In
analyzing Pickering’s claim that his dismissal violated his
First Amendment rights, the Supreme Court recognized that
“a public employee does not relinquish First Amendment
rights to comment on matters of public interest by virtue of
government employment.” Connick, 461 US at 140 (citing
Pickering, 391 US at 568). But the Pickering court also
emphasized that “it cannot be gainsaid that the State has
interests as an employer in regulating the speech of its
employees that differ significantly from those it possesses in
connection with regulation of the speech of the citizenry in
general.” Pickering, 391 US at 568. The Court found that
Pickering’s letter addressed a “matter of legitimate public
concern” on which “free and open debate is vital to informed
decision-making by the electorate.” Id at 571-72. Reasoning
that the education board did not have strong interests in
limiting Pickering’s contribution to the public debate, since
“the fact of employment [was] only tangentially and insub-
stantially involved in the subject matter of the public com-
munication,” the court found that Pickering could not be
dismissed on the basis of his letter. Id at 573-574.
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The Supreme Court further described the standards for
protected governmental employee speech in its opinion in
Connick. In that case, assistant district attorney Myers,
displeased at having been transferred to a different section of
her office, prepared and distributed a questionnaire to solicit
the opinions of her coworkers on issues regarding office
policy and morale. Connick, 461 US at 140-41. Myers was
subsequently terminated on the basis of her refusal to accept
the transfer and because her distribution of the questionnaire
was considered “an act of insubordination.” Id at 141. In
analyzing whether Myers’ termination had been made in
violation of the First Amendment, the Supreme Court noted
that Pickering and its progeny “involved safeguarding speech
on matters of public concern.” Id at 145. The Court drew a
line between speech on a matter of public concern and speech
on a matter of private concern: “When employee expression
cannot be fairly considered as relating to any matter of polit-
ical, social, or other concern to the community, government
officials should enjoy wide latitude in managing their offices,
without intrusive oversight by the judiciary in the name of the
First Amendment.” Id at 146. As such, when an employee
speaks or seeks to speak not as a citizen on a matter of public
interest, but instead as “an employee upon matters only of
personal interest, absent the most unusual circumstances, a
federal court is not the appropriate forum in which to review
the wisdom of a personnel decision * * *.” Id at 147. To
determine whether the employee’s speech addresses a matter
of public concern, the Court stated, the reviewing court must
review the “content, form, and context of a given statement
* * *” |d at 147-48. Employing such procedure, the Court
found that most of Myers’ questions regarding discipline and
morale were designed “not to evaluate the performance of the
office but rather to gather ammunition for another round of
controversy with her superiors.” Id at 148. Moreover, “Myers
did not seek to inform the public” about the results of her
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survey. As such, the Court concluded that most of the ques-
tionnaire did not touch on matters of public concern. Id.

The Court found that one of Myers’ questions—relating to
whether the employees felt pressured to work on political
campaigns—could be considered a matter of public concern.
Id at 149. As such, the Court concluded that such speech must
be analyzed by “the Pickering balance[, which] requires full
consideration of the government’s interest in the effective and
efficient fulfillment of its responsibilities to the public.” Id at
151. The Court, quoting Justice Powell’s separate opinion in
Arnett v Kennedy, 416 US 134, 168 (1974), stated that:

[T]he Government, as an employer, must have wide
discretion and control over the management of its per-
sonnel and internal affairs. This includes the prerogative
to remove employees whose conduct hinders efficient
operation and to do so with dispatch. Prolonged reten-
tion of a disruptive or otherwise unsatisfactory employee
can adversely affect discipline and morale in the work
place, foster disharmony, and ultimately impair the
efficiency of an office or agency.

Connick, 461 US at 151. In evaluating the government’s in-
terest in preventing workplace disruption, the Court consid-
ered the impairment of “close working relationships,” the
“manner, time, and place in which [the message] is delivered”
and whether the employee’s speech “arises from an employ-
ment dispute concerning the * * * application of [office]
policy to the speaker * * *.” Id at 151-53. The Court also
emphasized that the government employer did not need “to
allow events to unfold to the extent that the disruption of the
office and the destruction of working relationships is manifest
before taking action.” Id at 152. Taking these factors into
consideration, the Court concluded that Myers’ interest in
being able to ask the question regarding political pressure was
outweighed by the government’s considerable interest in pro-
scribing behavior that “would disrupt the office, undermine
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[its] authority, and destroy close working relationships.” Id
at 154.

Subsequently, the Ninth Circuit has interpreted Pickering
and Connick to require the governmental employee to show
that: (1) her speech was on a matter of public concern and
thus was constitutionally protected; and (2) that the speech in
question was a “substantial or motivating factor” for the
adverse employment action. Pool v Vanrheen, 297 F.3d 899,
906 (9th Cir 2002). If the employee fails to demonstrate that
the speech addresses a matter of public concern, then the
claim should be dismissed without further inquiry. See Moran
v State of Washington, 147 F.3d 839, 846 (9th Cir 1998).
Should the employee make the first two showings, the
employer then must show that its “legitimate administrative
interests” in promoting workplace efficiency outweigh the
employee’s interest in freedom of speech. Pool, 297 F.3d
at 906. The inquiry into the protected status of speech is one
of law, not of fact. Id.

Defendants first argue that plaintiffs cannot state a free
speech claim because the only speech identified in the
complaint (the flyer) does not touch on a matter of public
concern. Mot Dism at 5:10-6:2. Defendants argue that the
flyer was only an invitation to join a group committed to
“preserving integrity in the workplace” and that such group
had been formed in response to a “perceived inequity in the
City’s decision to allow a homosexual group of employees
use of the City’s e-mail while restricting [p]laintiffs’ use of
the e-mail.” 1d at 5:2126. Plaintiffs disagree with this char-
acterization of the flyer, saying that “[s]ame sex marriage,
homosexual rights, and the balancing of [f]aith with devel-
opments in the homosexual rights arena(] are at the very
forefront of modern dialogue about human rights, legal
progression, and socio-political philosophy.” Opp Mot Dism
(Doc # 18) at 6:16-19.
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The court agrees with plaintiffs that the flyer touches on a
matter of public concern. “Speech by public employees may
be characterized as not of ‘public concern’ when it is clear
that such speech deals with individual personnel disputes and
grievances and that the information would be of no relevance
to the public’s evaluation of the performance of governmental
agencies.” Pool, 297 F3d at 907 (citation omitted; emphasis
in original). But the Ninth Circuit has defined speech on a
public concern in a very broad fashion, including speech
“‘that can fairly be considered as relating to any matter of
political, social, or other concern to the community * * *.””
Tucker v California Dep’t of Educ, 97 F3d 1204, 1210 (9th
Cir 1996), quoting Gillette v Delmore, 886 F2d 1194, 1197
(9th Cir 1989). This seems to “include almost any matter
other than speech that relates to internal power struggles
within the workplace.” Tucker, 97 F.3d at 1210 (emphasis in
original). Moreover, the employee “need not address the
public at large for his speech to be deemed to be on a matter
of public concern.” Id.

In the case at bar, plaintiffs’ flyer might reasonably be read
to implicate homosexuality, a topic of considerable public
interest, especially given developments of the past few years
concerning same-sex marriage, civil unions, “Don’t Ask,
Don’t Tell” personnel policies of the military and the like. Of
course, this topic must be inferred, as there is no explicit
reference to homosexuality in the flyer. The flyer appears
more directly aimed at the City’s personnel policy (“preserv-
ing integrity in the workplace”), which is indisputably a
matter of public concern. The flyer suggests that the meeting
will focus on whether the City’s personnel policies are
appropriate in light of plaintiffs’ moral outlook (“Natural
Family, Marriage and Family values”). Taken together,
homosexuality and a group that will be debating such an issue
in the context of public employment can be fairly char-
acterized as a matter of public concern. See Greer v Amesqua,
212 F.3d 358, 371 (7th Cir 2000) (finding that a newspaper
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release concerning homosexual favoritism at a fire depart-
ment constituted a matter of public concern). It is also true
that the flyer solicits only members of plaintiffs” workplace
and may have been written and posted in response to an
internal personnel dispute that plaintiffs were having with
defendants. But the court would be hard-pressed to charac-
terize the flyer as “having no relevance to the public’s
evaluation of the performance of government agencies.” On
the contrary, the City’s policies regarding homosexuals are no
doubt of considerable interest to the public. Accordingly, the
court finds that the flyer touches on a matter of public
concern.

With respect to the second question—whether the speech
was a substantial or motivating factor in the adverse
employment action—the court finds that plaintiffs’ complaint
is sufficient. The complaint alleges that defendants removed
the flyer on the basis of its characterization as “homophobic.”
See Compl at 5 T 22. And defendants’ anti-discrimination
policy refers to plaintiffs’ flyers as being “homophobic” in
nature. Id at Exh 1 at 1. The complaint thus links the
character of the speech with defendants’ decision to take ad-
verse action against plaintiffs. Of course, the adverse action—
removal of the flyer—is considerably less serious than the
adverse actions taken in most other cases. See, e g, Pickering,
391 US at 564 (teacher terminated); Connick, 461 US at 141
(attorney terminated).

Given that the first two factors are satisfied, the court must
undertake the final inquiry—whether defendants have met
their burden in showing that their interests as employers
outweigh plaintiffs’ interests in making the speech. Defen-
dants argue that their interest in maintaining an efficient
office environment outweighs any interest that plaintiffs have
in posting the flyer. Mot Dism at 6:3-8:11. Plaintiffs respond
that the need for maintaining an efficient office is not
implicated by the flyer. Opp Mot Dism at 7:1-22. Although
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the question is close, the court agrees with plaintiffs that
defendants have not met their burden, at least at this stage of
the proceedings.

The court begins its balancing inquiry by examining the
strength of plaintiffs’ interests in posting the flyer. All in all,
the court cannot conclude that plaintiffs’ interests were
particularly strong, at least in contrast with other cases in
which free speech rights have been restricted. Plaintiffs do
not allege that they were unable to provide information about
their organization to their coworkers in any other manner.
Nor does defendants’ anti-discrimination policy seem to
apply outside the workplace. Plaintiffs are free to post flyers
at other locations and have not been restricted from voicing
their views on homosexuality, the anti-discrimination policy,
the natural family or any other related topic in any other
location besides the workplace bulletin board (and perhaps
the workplace email system). A government employee’s
interest in speech is much stronger when the prohibition or
regulation is broad and sweeping, rather than limited to
particular contexts. See Tucker, 97 F3d at 1210 (finding that
the balance favored the employee when the regulation pre-
cluded all religious speech of any form); Los Angeles Police
Protective League v Gates, 579 F Supp 36, 39-40 (CD Cal
1984) (finding that the employee’s interest was weaker than
the government employer’s interest when the restriction on
employee speech was limited and allowed speech at other
times and in other manners).

Plaintiffs also spend considerable time in their opposition
brief arguing that they “have a [r]ight to [r]eligious expres-
sion at the [w]orkplace.” Opp Mot Dism at 7:23. It is no
doubt true that religious speech is entitled to the same level of
protection as other forms of speech. See, e.g., Child Evan-
gelism Fellowship of New Jersey, Inc v Stafford Township
School Dist, 233 F Supp 2d 647, 656 (D NJ 2002) (citing
Heffron v Int’l Soc’y for Krishna Consciousness, 452 US 640,
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647 (1981)). But there is no reason to believe that religious
expression deserves any more protection in the workplace
than nonreligious expression does, and plaintiffs present the
court with virtually nothing from which the court might draw
such a conclusion. Most of the cases that plaintiffs cite do not
involve religious expression by government employees. Cf
Widmar v Vincent, 454 US 263 (1981) (considering whether a
state university could prohibit a religious group from using
generally available facilities); Police Dep’t of the City of
Chicago v Mosley, 408 US 92 (1972) (considering constitu-
tionality of labor ordinance that exempted peaceful picketing
from its general prohibition on picketing near a school);
Daugherty v Vanguard Charter School Academy, 116 F Supp
2d 897 (WD Mich 2000) (considering claims of parents
who alleged that their minor children had been subjected to
Christian influences at school in violation of the Estab-
lishment Clause).

The only other case plaintiffs cite for this proposition is
May v Evansville-Vanderburgh School Corp, 787 F2d 1105
(7th Cir 1986). In that case, Judge Posner rejected the
plaintiff schoolteacher’s arguments that she was entitled
under the First Amendment to use school property for reli-
gious purposes. The only basis for such a claim that Judge
Posner found plausible was if such a claim was based on
public/nonpublic forum doctrine. See id at 1112-15. But
Judge Posner also cautioned that “we might * * * question the
relevance of any sort of “forum’ analysis to a case where
government employees are seeking to use government prem-
ises for the communication of ideas and opinions to each
other only, so that the public at large is not involved.” Id at
1114. Plaintiffs present no argument regarding why forum
analysis should apply to plaintiffs’ speech, rather than the
traditional government employee analysis under Pickering
and Connick. Indeed, the Ninth Circuit has rejected forum
analysis in favor of Pickering/Connick balancing in a similar
context. Tucker, 97 F3d at 1209-10 (finding that no public
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forum was created by the governmental employer allowing
employees to post materials on the walls and instead adopting
the traditional balancing test to evaluate employee speech). In
short, plaintiffs have provided the court with no reason why
religious expression in the workplace should be entitled to
any greater protection than other forms of expression.

Despite plaintiffs’ relatively weak interests in posting the
flyer, the court cannot conclude that defendants’ interests in
removing the flyer were particularly strong either. In reaching
this conclusion, the court recognizes that the Supreme Court
determined decades ago that “the State has interests as an
employer that differ significantly from those it possesses in
connection with regulation of the speech of the citizenry in
general.” Pickering, 391 US at 568. Thus, in the context of
regulating speech, “[tlhe government’s interest in achieving
its goals as effectively and efficiently as possible is elevated
from a relatively subordinate interest when it acts as sover-
eign to a significant one when it acts as employer.” Waters,
511 US at 675. And “[w]hen someone who is paid a salary so
that she will contribute to an agency’s effective operation be-
gins to do or say things that detract from the agency’s effec-
tive operation, the government employer must have some
power to restrain her.” Id.

In evaluating whether the governmental employer has an
efficiency interest that outweighs the employee’s speech
interest, the court may look to several factors: (1) the time,
place and manner in which the speech arose; (2) whether the
speech “impairs discipline by superiors or harmony among
co-workers [or] has a detrimental impact of close working
relationships for which personal loyalty and confidence are
necessary”; or (3) “impedes the performance of the speaker’s
duties or interferes with the regular operations of the
enterprise.” Pool, 297 F3d at 908-09. In evaluating the
governmental employee’s interest, the court should consider
the speech as it appeared to the employer, if the employer’s
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view of the speech is reasonable. See Waters, 511 US at 677-
78.

Based on these factors, the court finds that defendants
interests in restricting plaintiffs’ speech are not compelling.
First, the court considers the time, place and manner of the
speech. It is true that plaintiffs’ speech was posted at the City
workplace on an office bulletin board and thus was in an area
within the City employer’s control. This makes plaintiffs’
case different from cases like Pickering, in which the
plaintiff’s speech appeared in a public newspaper. Accepting
the allegations in the complaint as true, however, plaintiffs’
speech was not accompanied by anything that would have
exacerbated its effects in the workplace. For example, the
speech was not explicitly threatening nor expressly directed
toward a particular employee or group of employees. Instead,
the flyer was merely posted on the bulletin board, along with
all the rest of the notices. Thus, this factor does not provide
defendants with a particularly strong reason for removing the
flyer.

Second, the court considers defendants’ interests in main-
taining close working relationships and in preventing interfer-
ence with business operations. In so doing, the court recog-
nizes that defendants have significant interests in restricting
discriminatory speech about homosexuals. Allowing such
speech in the workplace could undermine the working re-
lationships between the employees, which would impede the
employer’s effective functioning. Additionally, as defendants
point out, defendants have a duty under state law to prevent
workplace discrimination on the basis of sexual orientation.
See Cal Gov Code 8§ 12940(a). This is significant not just
because of the gravity with which defendants must treat such
a state law duty. If defendants fail to take precautions against
discrimination against homosexuals, defendants risk the
possibility of employees bringing hostile work environment
lawsuits. Such lawsuits would certainly disrupt the effective
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functioning of the workplace, both from the impact on
personnel and from the potential drain on the City’s re-
sources. Further, “[a] discriminatorily abusive work environ-
ment * * * can and often will detract from employees’ job
performance, discourage employees from remaining on the
job, or keep them from advancing in their careers.” Harris v
Forklift Systems, Inc, 510 US 17, 22 (1993).

Plaintiffs contend that the flyer cannot reasonably be
construed as homophobic. In evaluating whether the flyer
touched on a matter of public concern, the court noted that the
flyer seems to implicate the issue of homosexuality through
the use of language such as “natural family” and “family
values,” terms used in the heated debate over gay marriage.
Although other readings of the flyer are certainly possible, it
is not unreasonable to read the flyer as expressing a viewpoint
that disagrees with either homosexuality or issues that may
concern homosexuals (i.e., gay marriage).

But if plaintiffs’ contention is that the flyer is not out-
wardly discriminatory enough to cause likely disruption in the
workplace, then the court must agree. Plaintiffs argue that the
flyer does not implicate defendants’ interests because plain-
tiffs are a peaceful group who have caused no actual dis-
ruption in the workplace. A government employer is entitled
to restrict speech that it reasonably believes will disrupt the
workplace and need not wait to “allow events to unfold to the
extent that the disruption of the office and the destruction
of working relationships is manifest before taking action.”
Connick, 461 US at 152. The government employer, however,
must make a “reasonable prediction” of disruption before it
may restrict the speech. See Moran, 147 F3d at 846.

Plaintiffs’ speech, while perhaps indicating disagreement
with the message promoted by homosexual groups, does not
seem the type of expression that would reasonably create
workplace disruption. The flyer’s indirect implication of
plaintiffs’ disapproval of homosexuality simply is not the
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kind of blatant or offensive speech that on its face would
cause disorder or controversy. Indeed, plaintiffs’ flyer is quite
different from other government employee speech about
homosexuals that courts have found may be restricted. For
instance, in Greer, the plaintiff firefighter “publicly excori-
ated [the fire chief] as a lesbian harboring ‘radical agendas’
and announced [the fire chief and another employee] to be
‘homosexual women’ despite the fact that neither had
publicly declared their sexual orientation.” Greer, 212 F3d
at 372. The firefighter in Greer aggressively challenged the
authority of the fire chief, made reckless statements regarding
her sexual orientation and caused sensational news cov-
erage in several newspapers. Further, the firefighter’s remarks
clearly referred to the fire chief’s (alleged) sexual orientation
and disparaged her on that basis. Such speech was both
outwardly offensive, disrespectful and likely to create public
controversy. By contrast, plaintiffs in this case have made no
announcements to the general public, have used no openly
derogatory terms about homosexuals and have not specifi-
cally targeted particular individuals.

Similarly, in Lumpkin, a clergyman who held a position on
San Francisco’s Human Rights Commission stated publicly
that “[tlhe homosexual lifestyle is an abomination against
God” and that his religious beliefs included a passage from
Leviticus that states that a man who sleeps with a man should
be put to death. Lumpkin, 109 F3d at 1499. The Ninth Circuit,
in holding that the mayor was free to remove this individual
from the Human Rights Commission post, stated that “[a]s a
private citizen, Reverend Lumpkin is perfectly free to preach
vigorously and robustly that homosexuality is a sin. But he
did not enjoy that same unrestrained freedom while he
occupied the important and prestigious office of a Human
Rights Commissioner.” Id at 1501. As with Greer, the lan-
guage employed by Reverend Lumpkin was inflammatory and
directly condemned homosexuality. Such is not the case with
plaintiffs’ flyer. Additionally, the city of San Francisco had a
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much stronger interest in removing an employee who es-
poused anti-gay sentiments when he occupied a leadership
position on a human rights commission established to pro-
mote the interests of minority groups such as homosexuals.
Here, plaintiffs’ employment with the City simply is not in a
comparable position.

Thus, the court’s view is that the flyer, while implicating
some disagreement with homosexuality, simply does not rise
to the level necessary to make workplace disruption a likely
event. Perhaps additional facts outside the pleadings would
reveal a different story - perhaps the speech was accompanied
by other more overt language, or perhaps grave workplace
disruption actually resulted from plaintiffs’ posting of the
flyer. But those would be issues more appropriately resolved
at summary judgment or trial. Considering no facts but those
pled in the complaint and taking the allegations from that
complaint as true, the court is not persuaded that the flyer is
so patently offensive that it would cause disruption in the
workplace. With respect to the flyer, therefore, this conclu-
sion undermines most of the strong interests that defendants
have in eliminating discrimination against homosexuals and
preventing speech or behavior that would harass homo-
sexuals.

Based on its analysis, the court is left with fairly weak in-
terests on both sides: neither plaintiffs nor defendants have
presented an especially compelling case. Defendants, how-
ever, have the burden of persuasion under the Pickering/
Connick balancing test. Given that defendants have not estab-
lished particularly strong interests in restricting the speech in
this case, the court must DENY the motion to dismiss
directed to plaintiffs’ Free Speech Clause claim based on the
flyer.

b

Defendants also contend that any First Amendment facial
challenge to the City’s anti-discrimination policy should be
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dismissed. The complaint appears to allege such a challenge,
as it states that the policy “sweep[s] within [its] ambit pro-
tected First Amendment protection,” “is unconstitutionally
vague on its face” and “[does] not provide adequate notice of
[its] scope [or] sufficient guidance for [its] application.”
Compl at 6 { 31, 32, 35 (internal quotations omitted). Plain-
tiffs characterize this challenge as one that is based on vague-
ness. See Opp Mot Dism at 11:26-13:5. Invalidating a statute
on such grounds is considered “strong medicine that has been
employed by the [Supreme] Court sparingly and only as a last
resort.”* Nat’l Endowment for the Arts v Finley, 524 US 569,
580 (1998), quoting Broadrick v Oklahoma, 413 US 601, 613
(1973). The standard for stating a claim under the doctrines of
vagueness is correspondingly strict.

“[E]ven when a law implicates First Amendment rights, the
constitution must tolerate a certain amount of vagueness.”
California Teachers Ass’n v State Bd of Educ, 271 F3d 1141,
1150-51 (9th Cir 2001). “Uncertainty at a statute’s margins”
is not enough to warrant facial invalidation if “it is clear what
the statute proscribes in the vast majority of its intended
applications.”” Id at 1151, quoting Hill v Colorado, 530 US
703, 733 (2000). Thus, in evaluating a facial challenge on the
basis of vagueness, the court should determine whether
“*citizens who desire to obey the statute will have * * *
difficulty in understanding it * * *.” Kannisto v City &
County of San Francisco, 541 F2d 841, 845, quoting Colten v
Kentucky, 407 US 104, 110 (1972). The court should also
assess whether “a substantial amount of legitimate speech
will be chilled.” California Teachers Ass’n, 271 F3d at 1152.

As a preliminary matter, defendants assert that the com-
plaint does not sufficiently state a claim for vagueness be-
cause it does not specifically identify the language in the
policy that allegedly renders the policy void for vagueness.
Mot Dism at 14:15-19. The only specific language plaintiffs
use in reference to the policy is the word “homophobic,”
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which appears only in the cover memorandum but not the
actual policy itself. See Compl at {1 68, 69 and Exh 1 at 1.
Because plaintiffs have not identified the language of the
policy on which their vagueness challenge is based, the com-
plaint fails to give defendants fair notice of the grounds for
plaintiffs’ claim. Accordingly, the void for vagueness claim
should be dismissed on this ground alone.

Even assuming that plaintiffs have adequately stated a
claim, the court finds that the policy is sufficiently clear
that it is not susceptible to a facial challenge on vagueness
grounds. The policy forbids, for example, “discrimination”
and “harassment” based on an employee’s protected status
(race, gender, sexual orientation, religious affiliation, etc), as
well as providing examples of unacceptable conduct. See
Compl, Exh 1 at 4-11. Employees who desire to comply with
the policy should have little trouble understanding what the
terms contained in the policy mean. Additionally, because
most employees will understand the common concepts articu-
lated in the policy, the court cannot conclude that a substan-
tial amount of legitimate speech would be chilled.

Other courts have upheld similar anti-discrimination poli-
cies in the face of vagueness challenges. In Sypniewski v
Warren Hills Reg’l Bd of Educ, 307 F3d 243, 266 (3d Cir
2002), the Third Circuit found that, although words like
“racially divisive” were imprecise, the challenged regulation
still “set out in terms that the ordinary person exercising
ordinary common sense can sufficiently understand and
comply with, without sacrifice to the public interest.” The
Sypniewski court also emphasized that because the challenged
regulation was a school disciplinary rule, the court should be
less demanding in considering the precision of the regula-
tion’s wording. 1d. Likewise, the court here should be less
demanding because the regulation applies to government
employees, whose speech is subject to greater regulation by
the government than is the speech of ordinary citizens.
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Accordingly, the court GRANTS defendants’ motion to
dismiss as to plaintiffs’ First Amendment facial challenge to
defendants’ anti-discrimination policy.

2

Defendants also argue that plaintiffs have failed to state a
claim for violation of the First Amendment’s right to peace-
able assembly. Defendants contend that the claim should be
dismissed because plaintiffs do not plead facts that would
establish a substantial interference with plaintiffs’ associa-
tional rights. Mot Dism at 11:3-8. To constitute a cognizable
claim for a freedom of association violation, the interference
with associational rights must be “*direct and substantial’* or
“*significant.”** Fighting Finest, Inc v Bratton, 1996 US App
LEXIS 28748, *8 (2d Cir), quoting Lyng v UAW, 485 US
360, 366 (1988). Thus, the government may engage in
conduct “that incidentally inhibits protected forms of associa-
tion.” Fighting Finest, 1996 US App LEXIS 28748 at *8.

In Fighting Finest, the Second Circuit held that the gov-
ernment’s decision to prohibit a police officers’ boxing team
from posting notices on police premises did not directly and
substantially interfere with the team members’ ability to
exercise their right to freedom of association. Id at *9. A
similar approach is warranted here. Plaintiffs do not allege
any facts that would establish that defendants’ decision not to
allow plaintiffs to post advertisements on the work bulletin
board substantially interfered with plaintiffs’ ability to exer-
cise their right to associate. Even if plaintiffs’ allegations can
be construed to mean that defendants’ actions curtailed plain-
tiffs” ability to recruit new members from the workplace, such
allegations are insufficient to establish a direct and substantial
interference. Plaintiffs have pled no facts that would show
that defendants prevented the group members from associat-
ing together or that defendants significantly burdened the
members’ ability to do so. See id.
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Accordingly, the court GRANTS defendants’ motion to
dismiss plaintiffs’ freedom of association claim.

3

Defendants next argue that plaintiffs’ claim for violation of
privacy should be dismissed. Defendants argue that plaintiffs
fail to state a cognizable privacy claim because they fail to
plead facts that would establish that defendants significantly
intruded on plaintiffs’ privacy rights. Mot Dism at 12:1-16.
In Griswold v Connecticut, the seminal case recognizing a
constitutional right to privacy, the Supreme Court stated that
“the First Amendment has a penumbra where privacy is
protected from government intrusion.” 381 US 479, 483
(1965) (emphasis added). Actions for such inappropriate gov-
ernment intrusion arise when plaintiff seeks to protect her
interests in either “avoiding disclosure of personal matters
* * * [or] independence in making certain kinds of important
decisions” in matters regarding marriage, procreation, family
relationships and child rearing. Baron v Meloni, 556 F Supp
796, 799-800 (WDNY 1983) (citing Whalen v Roe, 429 US
589, 598-600 (1977) and Paul v Davis, 424 US 693, 713
(1976)), aff’d, 779 F2d 36 (2d Cir 1985). To survive a motion
to dismiss, the allegations of an invasion of a privacy interest
must show “more than a trivial or incidental interference”
with the privacy interest. Scott v Kuhlmann, 746 F2d 1377,
1378 (9th Cir 1984).

Plaintiffs have failed to allege any facts that would estab-
lish any sort of governmental intrusion. Further, plaintiffs
have failed to allege any facts that would establish that any
such governmental intrusion would affect an interest in either
avoiding disclosure of personal matters or in making impor-
tant decisions regarding marriage, procreation, family rela-
tionships or child rearing. As defendants put it, “[t]o the
extent [p]laintiffs are alleging that [defendants] failed to
assist them in exercising their right to association * * *, there
IS no authority to support such a claim” under the privacy
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rubric. See Mot Dism at 12:8-11. Accordingly, the court
GRANTS defendants’ motion to dismiss plaintiffs’ privacy
claim.

4

Defendants next argue that plaintiffs’ claim for a violation
of the Free Exercise Clause of the First Amendment should
be dismissed. The court agrees with defendants for several
reasons. First, a free exercise claim must be premised on the
impact of government action upon plaintiffs’ “sincerely held
5 religious beliefs.” NLRB v Hanna Boys Center, 940 F2d
1295, 7 1305-06 (9th Cir 1991). Such impact must constitute
an undue 3 burden on the free exercise of such beliefs.
Hershinow v Bonamarte, 735 F2d 264, 266 (7th Cir 1984).
Plaintiffs do not allege that defendants interfered with their
religious beliefs per se, but rather that defendants interfered
with their ability to express their religious beliefs. See Compl
at 9 1 63. Without more facts that would establish how
interference with expression unduly burdens their religious
beliefs, plaintiffs’ claim is insufficient as stated.

Second, “[t]he right of free exercise does not relieve 7 an
individual of the obligation to comply with a valid and 3
neutral law of general applicability on the ground that the law
proscribes (or prescribes) conduct that his religious prescribes)
(or proscribes).” Miller v Reed, 176 F3d 1202, 1206 (9th Cir |
1999), quoting Employment Division v Smith, 494 US 872,
879 a (1990). Defendants’ anti-discrimination policy is neutral
and 3 generally applicable to all of defendants’ employees at
the 1 agency in question. See Child Evangelism Fellowship,
233 F Supp 5 2d at 665 (finding a restriction on the use of the
school 5 bulletin board to be neutral and generally applicable
because 7 its limitations were based on “legitimate pedagogi-
cal, 3 professional, or safety concerns,” rather than religious
criteria). Plaintiffs have alleged that the policy is not neutral
because defendants have allowed other employees to post
messages, and the allowance of such speech shows “an un-
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lawful preference for human secularism and homosexual
world views.” Compl at 4 § 20. But plaintiffs’ complaint and
attached exhibits do not demonstrate that other material con-
cerning homosexuality was posted and that defendants failed
to censor such material. Plaintiffs also repeatedly argue that
the policy does not prevent religious discrimination, but this
assertion is plainly false. The policy expressly protects
employees from religious discrimination. Compl, Exh 1 at 5,
11-2. In short, plaintiffs present no basis for finding the
policy not to be neutral and generally applicable.

Accordingly, the court GRANTS defendants’ motion to
dismiss plaintiffs’ free exercise claim.

5

Defendants also argue that plaintiffs have failed to state a
claim for a violation of the Due Process Clause of the
Fourteenth Amendment. Plaintiffs’ complaint, for all intents
and purposes, appears to base this claim on the antidis-
crimination policy’s alleged vagueness. Such is the way that
defendants construe the claim in their motion to dismiss. To
the extent that the Due Process claim states such a cause of
action, that claim is dismissed for the reasons articulated
above in section 11 (B)(1)(b).

Plaintiffs, however, contend that defendants have miscon-
strued the Due Process claim. Instead, plaintiffs claim that
defendants have violated their procedural due process rights
by taking away plaintiffs’ right to free speech and plaintiffs’
flyer with no procedural protections. Opp Mot Dism at 14:3-
26. “The fundamental requirement of due process is the
opportunity to be heard ‘at a meaningful time and in a
meaningful manner.”** Mathews v Eldridge, 424 US 319, 333
(1979), quoting Armstrong v Manzo, 380 US 545, 552 (1965).
To state a procedural due process claim, plaintiffs must plead
facts that establish: (1) the deprivation of a constitutionally
protected liberty or property interest; and (2) the denial of
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adequate procedural protections. Brewster v Bd of Educ of
Lynwood Unified School Dist, 149 F3d 971, 982 (9th Cir
1998).

As an initial matter, as defendants point out in their reply
brief, Reply Mot Dism (Doc # 19) at 8:1-13, plaintiffs’
complaint is utterly devoid of factual allegations that support
a procedural due process claim. Plaintiffs’ factual allegations
in its opposition brief cannot be incorporated by reference
into their complaint. Plaintiffs’ due process claim in no way
provides fair notice to defendants and should be dismissed on
this ground alone.

Even if the court considers plaintiffs’ claim in light of the
allegations plaintiffs attempt to incorporate through their
opposition brief, the claim still must fail. Plaintiffs’ claim is
premised on the notion that “there is a fundamental right,
which is as important as the right to own property.” Opp Mot
Dism at 14:13. Plaintiffs cite no authority for this proposition.
While it may be true that fundamental rights are as important
(or more so) than property, the court is reluctant to apply
procedural due process analysis to the alleged deprivation of
plaintiffs’ “fundamental rights” in the absence of reliance on
sound legal authority. In any case, plaintiffs’ complaint fails
to allege which “fundamental right” upon which their due
process claim is based. Accordingly, plaintiffs’ procedural
due process claim based on their “fundamental rights” should
be dismissed.

The only other possible basis for a procedural due process
claim is the flyer, which plaintiffs assert is property within
the meaning of the procedural due process rubric. “‘Property
interests * * * are not created by the Constitution. Rather they
are created and their dimensions are defined by existing rules
or understandings that stem from an independent source such
as state law—rvules or understandings that secure certain
benefits and that support claims of entitlement to those bene-
fits.”” Brewster, 149 F3d at 982, quoting Board of Regents v
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Roth, 408 US 564, 577 (1972). The court doubts that plain-
tiffs could establish they retained a property interest in a flyer
over which they relinquished control by posting on an office
bulletin board. In any event, plaintiffs’ complaint fails to
allege facts that would establish that plaintiffs had a property
interest in the flyer. Plaintiffs’ procedural due process claim
based on the “deprivation” of the flyer is therefore insufficient.

Accordingly, the court GRANTS defendants’ motion to
dismiss plaintiffs’ due process claim as well.

6

Defendants next argue that plaintiffs’ complaint fails to
state a claim for violation of equal protection. Plaintiffs’
complaint states that “[d]efendants have treated [p]laintiffs in
a discriminatory and punitive way that is not applied to other
groups and individuals wishing to engage in expressive
activity.” Compl at 10 { 73. Plaintiffs contend in their opposi-
tion brief that they are members of a protected class based on
their status as religious adherents. Opp Mot Dism at 15:1-3.
In their complaint, however, plaintiffs do not allege that
defendants’ allegedly discriminatory treatment is based on or
burdens plaintiffs based on their status as a protected class.
Even if the complaint could be construed as giving fair notice
that plaintiffs’ equal protection claim is based on their status
as religious adherents, plaintiffs’ complaint fails to plead
facts that demonstrate that the alleged discriminatory policy
and treatment were based on religion. Plaintiffs assert that
defendants “do not approve of the Christian beliefs, practices,
and activities of [p]laintiffs” and “have taken an affirmative
and explicit stance against the religious views of [p]laintiffs.”
Compl at 4-5 § 18, 20. But the policy, which plaintiffs have
attached to their complaint, contradicts any such bald asser-
tions by plaintiffs that defendants’ actions were based on
religion. Rather, the cover memorandum to the policy makes
clear that defendants’ actions were premised on the perceived
nature of plaintiffs’ speech as homophobic. Plaintiffs plead
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no facts that would substantiate their allegations that defen-
dants were motivated by religion.

Plaintiffs also assert that defendants’ policy violates their
equal protection rights because it fails to provide protection
against discrimination on the basis of religion. See Opp Mot
Dism at 3:19-22, 15:3-6. But as the court has already stated,
the policy explicitly protects religious adherents. Any equal
protection claim on this basis is utterly devoid of merit.
Additionally, to the extent that plaintiffs’ equal protection
claim is premised on differentiation between people who
approve of homosexuality and people who do not, such a
claim also fails to state that plaintiffs belong to a protected
class. People who oppose homosexuality do not constitute a
protected class. See Okwedy v Molinari, 150 F Supp 2d 508,
521 (EDNY 2001).

Plaintiffs have thus failed sufficiently to plead that they
belong to a protected class or that the allegedly discrimina-
tory policy was based on their status as members of a pro-
tected class. When “there is no allegation that the [policy]
burdens a suspect class or a fundamental interest, [defendants]
must demonstrate only that the classification scheme is ‘ra-
tionally related to a legitimate state interest.”” Hotel & Motel
Ass’n of Oakland v City of Oakland, 344 F3d 959, 970 (9th
Cir 2003). If the government demonstrates that the policy is
rationally related to a legitimate governmental purpose, then
the policy will be upheld. Green v City of Tuscon, 340 F3d
891, 896 (9th Cir 2003).

Defendants have demonstrated that the antidiscrimination
policy is rationally related to a legitimate governmental
purpose. The anti-discrimination policy is designed to further
“equal employment opportunity” and to ensure that all em-
ployees are free from harassment and discrimination. See
Compl, Exh 1 at 4. Protecting employees from discrimination
is a legitimate goal, especially in light of the fact that a
“discriminatory and abusive work environment * * * can and
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often will detract from employees’ job performances, discour-
age employees from remaining on the job, or keep them from
advancing in their careers.” Harris, 510 US at 22. Moreover,
the eradication of workplace discrimination against homo-
sexuals specifically is a legitimate goal that is “entirely con-
sistent with the goals and objectives of our civil rights
statutes.” Peterson v Hewlett-Packard Co, 2004 US App
LEXIS 72, *9 (9th Cir).

Accordingly, the court GRANTS defendants’ motion to
dismiss plaintiffs’ equal protection claim.

7

Defendants next move for dismissal of plaintiffs’ Estab-
lishment Clause claim. Defendants first argue that the com-
plaint fails to state a claim for an Establishment Clause
violation because it does not allege government conduct that
would constitute the establishment of religion. Mot Dism at
17:5-13. Before determining the validity of an Establishment
Clause claim, the court should “first determine whether there
is even an issue of establishment of religion.” Fleischfresser v
Directors of School Dist 200, 15 F3d 680, 687 (7th Cir 1994).
An “allegation of some amorphous religion becomes so much
speculation as to what some people might believe * * * [and]
makes it difficult * * * to reconcile [plaintiffs’] claims with
the purpose of the Establishment Clause.” Id at 688. The only
allegation in the complaint regarding the alleged religion
established by defendants is that “[d]efendants have shown an
unlawful preference for human secularism and homosexual
world views.” Compl at 4 | 20. Not only is this allegation
amorphous in the sense that the court intended in Fleisch-
fresser, but it also fails to allege that “human secularism” and
“homosexual world views” are forms of religion.

Even were this not enough to dismiss plaintiffs’ claim, the
test articulated in Lemon v Kurtzman, 403 US 602 (1971),
would preclude plaintiffs from having stated a good claim.



6la

When a policy is challenged under the Establishment Clause,
the policy must: (1) have a secular purpose; (2) neither
advance nor inhibit religion as its primary effect; and (3) not
foster excessive government entanglement with religion.
Peloza v Capistrano Unified School Dist, 37 F3d 517, 520
(9th Cir 1994) (citing Lemon, 403 US at 612-13). Under the
first prong, to find a potential Establishment Clause violation,
the court “must find that the action was ‘motivated wholly by
religious considerations.”* Fleischfresser, 14 F3d at 680,
quoting Lynch v Donnelly, 465 US 668, 680 (1984). If the
policy has a clear secular purpose, then plaintiffs’ allegations
otherwise are not material. See Fleischfresser, 15 F3d at 688.
Because there is a clear secular purpose behind the anti-
discrimination policy—preventing discrimination in the work-
place—plaintiffs’ claim is insufficient. As to the second
prong, plaintiffs’ claim must support the conclusion that
defendants’ action “amount[s] to an endorsement of religion.”
Id at 688. Plaintiffs’ complaint nowhere contains facts that
allege or support such a conclusion. Finally, to meet the third
prong of the Lemon test, the complaint must allege facts that
would establish that the government made inquiries into
religious doctrine, delegated state power to a religious body
or undertook detailed monitoring or close administrative
contact with religious bodies. See Hernandez v Commissioner
of Internal Revenue, 490 US 680, 696-97 (1989). Plaintiffs’
complaint contains no such allegations.

Accordingly, the court GRANTS defendants’ motion to
dismiss plaintiffs’ Establishment Clause claim.

8

Defendants also argue that plaintiffs’ claim under the Fifth
Amendment’s Takings Clause should be dismissed. Plaintiffs
premise their claim on the allegation that “[d]efendants
impermissibly damaged the property of [p]laintiffs herein.”
Compl at 11 § 80. The only reasonable way to interpret this
allegation is that the property in question is the flyer that
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defendants removed from the employee bulletin board. The
court agrees with defendants that plaintiffs’ Takings Clause
claim should be dismissed for three reasons.

First, in order to qualify as an unconstitutional “taking,”
the government’s alleged deprivation must have caused plain-
tiffs some pecuniary loss. See Brown v Legal Foundation of
Washington, 538 US 216, 123 S Ct 1406, 1421 (2003). In this
regard, the court should consider whether plaintiffs have any
“distinct investment-backed expectations” that the govern-
mental actions undermined. Lucas v South Carolina Coastal
Council, 505 US 1003, 1019 n8. Plaintiffs have not alleged
that defendants’ actions in taking down the flyer have caused
them any pecuniary loss, nor have plaintiffs alleged that they
had any investment-backed expectations connected with the
flyer.

Second, to state a good claim under the Takings Clause,
plaintiffs must allege that they have a protected property
interest. Property interests protected by the Takings Clause
are not created by the Constitution but rather are defined
by other independent sources like state law. Ruckelshaus v
Monsanto Co, 467 US 986, 1001 (1984). Plaintiffs fail to
allege any such basis that would establish that they had a
property right in the flyer.

Third, in a physical takings case, “the property owner must
have sought compensation for the alleged taking through
available state procedures.” Daniel v County of Santa Barbara,
288 F3d 375, 382 (9th Cir 2002). When plaintiffs fail to
allege in their pleadings that they have pursued state admin-
istrative or judicial remedies, the takings claim is unripe for
review. Hotel & Motel Ass’n of Oakland, 344 F3d at 966.
Plaintiffs have failed to allege that they have sought out such
state remedies.

For these reasons, plaintiffs’ claim is insufficient, and the
court accordingly GRANTS defendants’ motion to dismiss
plaintiffs’ claim under the Takings Clause.
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Defendants also contend that plaintiffs’ complaint fails to
state a claim for ultra vires action because defendants’ actions
were, as a matter of law, not ultra vires. Mot Dism at 20:14-
21:7. An officer acts ultra vires only when he acts with no
authority whatsoever. Pennhurst State School & Hospital v
Halderman, 465 US 89, 101 n11 (1984). Defendants had the
authority to remove the flyer under the anti-discrimination
policy, which went into effect before plaintiffs posted the
flyer. The policy requires that managers monitor the work-
place to ensure that it is free from the discrimination the
policy prohibits. Compl, Exh 1 at 14-15. This clearly gives
defendants the authority to remove the flyer under the policy.

Moreover, plaintiffs cannot state an ultra vires claim on the
basis that the policy was misapplied to their flyer. “[A]n ultra
vires claim rests on ‘the officer’s lack of delegated power. A
claim of error in the exercise of that power is therefore
insufficient.” Pennhurst, 465 US at 101 n1l. To the extent
that plaintiffs’ ultra vires claim is premised on their allegation
that defendants mistakenly characterized their flyer as
“homophobic,” such a claim is likewise insufficient.

Accordingly, the court GRANTS defendants’ motion to
dismiss plaintiffs’ ultra vires claim.

10

Plaintiffs’ final claim is for a violation of Article | § 4 of
the California Constitution, a state law claim. That section of
the California Constitution pertains to free exercise claims,
and California courts have adopted the federal standard for
free exercise claims in assessing state free exercise claims.
See Vernon v City of Los Angeles, 27 F3d 1385, 1392 (9th Cir
1994); Brunson v Dep’t of Motor Vehicles, 72 Cal App 4th
1251, 1255 (1999) (citing Smith v California Fair Employ-
ment & Housing Comm’n, 12 Cal 4th 1142 (1996)). Given
that the court has dismissed plaintiffs’ free exercise claims
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under the federal constitution, plaintiffs’ free exercise claims
under the California constitution should also be dismissed.
Thus, the court GRANTS defendants’ motion to dismiss the
California free exercise claim.

In sum, the court GRANTS defendants’ Rule 41(b) motion
to dismiss with respect to the City but DENIES the motion
with respect to Hicks and Bobb (Doc # 25). The court
DENIES defendants’ Rule 12(b)(6) motion to dismiss (Doc #
13) as to plaintiff’s Free Speech Clause claim. The court
GRANTS defendants’ Rule 12(b)(6) motion to dismiss (Doc
# 13) as to the remainder of plaintiffs’ claims. Those nine
claims are accordingly DISMISSED.

IT IS SO ORDERED.

/s/
VAUGHN R WALKER
United States District Judge
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APPENDIX A


UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

[Filed 03/05/07]

————


No. 05-15467
D.C. No. CV-03-03542-VRW


————


Good News Employee Association; et al.,


Plaintiffs-Appellants,


v.

Joyce M. Hicks, in her individual and official capacities, 
as Deputy Executive Director of the Community & a
Economic Development Agency; et al.,

Defendants-Appellees.


————


JUDGMENT


Appeal from the United States District Court for the Northern District of California (San Francisco).


This cause came on to be heard on the Transcript of the Record from the United States District Court for the Northern District of California (San Francisco) and was duly submitted.


On consideration whereof, it is now here ordered and adjudged by this Court, that the judgment of the said District Court in this cause be, and hereby is AFFIRMED.
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APPENDIX B


NOT FOR PUBLICATION

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

[Filed MAR 5, 2007]

————


No. 05-15467

D.C. No. CV-03-03542-VRW


————


Good News Employee Association; 
Regina Rederford; Robin Christy,

Plaintiffs-Appellants,


v.


Joyce M. Hicks, in her individual and official capacities, as Deputy Executive Director of the Community & Economic Development Agency of the City of Oakland; Robert C. Bobb, in his individual and official capacities, as the City Manager of the City of Oakland,


Defendants-Appellees.


———


Appeal from the United States District Court
for the Northern District of California
Vaughn R. Walker, District Judge, Presiding


————


Argued and Submitted February 15, 2007
Stanford, California

————


MEMORANDUM (

Before: B. FLETCHER, CLIFTON, and IKUTA, Circuit Judges.


Appellants challenge two decisions made by the district court. In the initial decision, the district court granted, in part, appellees’ motion to dismiss several of the claims raised 
by appellants. Then, following discovery, the district court granted summary judgment to appellees on each of the re-
maining claims. We agree with the well-reasoned orders of the district court and affirm.


Appellants raise three arguments on appeal. First, they assert that the district court misapplied the law pertaining to workplace speech—particularly, Pickering v. Board of Educ., 391 U.S. 563 (1968), and Pool v. VanRheen, 297 F.3d 899 (9th Cir. 2002)—in granting summary judgment to appellees. Second, appellants argue that if the district court had applied Pickering correctly, it would not have dismissed five other causes of action lodged in their complaint. And third, ap-
pellants argue that the administrative instruction at issue in this appeal is unconstitutionally vague and overbroad.


Appellants’ first argument lacks merit. To win on appeal, appellants must demonstrate that appellees’ qualified immun-
ity has been abrogated. Qualified immunity protects appellees unless the court determines that appellants “ha[ve] shown that the action complained of constituted a violation of [their] constitutional rights,” “the violated right was clearly estab-
lished, and . . . a reasonable public official could [not] have believed that the particular conduct at issue was lawful.” Butler v. Elle, 281 F.3d 1014, 1021 (9th Cir. 2002) (citing Sonada v. Cabrera, 255 F.3d 1035, 1040 (9th Cir. 2001)). Here, appellants fail at the first stage of the inquiry.


Public employers are permitted to curtail employee speech as long as their “‘legitimate administrative interests’ out-
weigh the employee’s interest in freedom of speech.” Pool, 297 F.3d at 906 (quoting Bauer v. Sampson, 261 F.3d 775, 784 (9th Cir. 2001)). In this case, the only limit placed on appellants’ speech was the removal of a single flyer from the wall. Although appellants did receive an oral warning for posting the flyer, no adverse employment action was taken, and the warning alone is insufficient to tip the Pickering balance in appellants’ favor. Appellants were also allowed to submit a new flyer, subject to certain editorial constraints. In light of the minimal interference with appellants’ free speech rights, the district court appropriately described their speech interest as “vanishingly small.” Good News Employee Ass’n v. Hicks, No. C-03-3542 VRW, 2005 WL 351743, at *9 (N.D. Cal. Feb. 14, 2005). Because the district court correctly held that appellees had a more substantial interest in main-
taining the efficient operation of their office than appellants had in their speech, appellants cannot establish a viable free speech claim.


Even if appellants presented an arguably cognizable claim —which they did not—they would still need to show that the Pickering balancing test yielded a “clearly established” violation. The determination of “whether a public employee’s speech is constitutionally protected turns on a context-inten​sive, case-by-case balancing analysis . . . [that] the law regarding such claims will rarely, if ever, be sufficiently ‘clearly established’ to preclude qualified immunity. . . .” Moran v. Washington, 147 F.3d 839, 847 (9th Cir. 1998). Appellants fail to show such a ‘clearly established’ violation here.


Appellants’ second argument must also fail. Although ap-
pellants argue that the district court’s misapplication of Pickering caused it to dismiss five additional causes of action, the district court actually dismissed these counts on entirely separate, unrelated grounds. See Good News Employee Ass’n v. Hicks, No. C-03-3542 VRW, slip op. at 34-45 (N.D. Cal. Mar. 16, 2004). Appellants fail to address any of the actual grounds for dismissal, either directly or indirectly, and have provided no additional arguments that bear on their claims. We therefore deem appellants’ argument waived. See Officers for Justice v. Civil Serv. Comm’n, 979 F.2d 721, 726 (9th Cir. 1992), cert denied, 507 U.S. 1004 (1993) (holding that issues not “specifically and distinctly raised and argued” in opening briefs need not be considered by the court).


Appellants’ third argument is also without merit. Appel-
lants allege that Administrative Instruction 71 (“AI 71”) is unconstitutionally vague and overbroad, but have provided little to support their claim. This court has recognized that “even when a law implicates First Amendment rights, the constitution must tolerate a certain amount of vagueness.” California Teachers Ass’n v. State Bd. of Educ., 271 F.3d 1141, 1151 (9th Cir. 2001). The essential question before any reviewing court is whether individuals who want to obey the statute would have difficulty understanding it. Kannisto v. City & County of San Francisco, 541 F.2d 841, 845 (9th Cir. 1976). AI 71 prohibits “discrimination and/or harassment based on sexual orientation.” It then provides an entire para-
graph of examples to illustrate the reach of these terms. Between the plain terms of the instruction and the illustrative examples, city employees should have little difficulty under-
standing the scope of the prohibition. To the extent that any vagueness exists, such vagueness is an inherent, irreducible part of any anti-discrimination ordinance and does not reach a “real and substantial” amount of speech. See Tucker v. Cal. Dept. of Educ., 97 F.3d 1204, 1217 (9th Cir. 1996). AI 71 does not run afoul of the First Amendment, and the district court did not err in dismissing appellants’ vagueness and overbreadth challenge.


AFFIRMED.


( This disposition is not appropriate for publication and is not prece-�dent except as provided by 9th Cir. R. 36-3.
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APPENDIX C


IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA


————

No C-03-3542 VRW

————

Good News Employee Association et al,

Plaintiffs,

v.

Joyce M Hicks et al,


Defendants.

————

ORDER


Before the court is defendants’ motion for summary judg-
ment. Doc #40. For the reasons that follow, the court GRANTS defendants’ motion, thus adjudicating plaintiffs’ claims for retrospective relief. The court sua sponte dis-
misses plaintiff’s claims for prospective relief for lack of jurisdiction.


I


Plaintiffs Regina Rederford (“Rederford”) and Robin Christy (“Christy”) bring suit pursuant to 42 USC § 1983 and other statutes for violations of various putative rights in the course of the removal of a flyer they had posted around their office in the Oakland Community and Economic Develop-
ment Agency (CEDA). The flyer, which promoted their unin-
corporated association, the Good News Employee Associa-
tion (GNEA), called on readers to “Preserve Our Workplace With Integrity,” and explained that GNEA “is a forum for people of Faith to express their views on contemporary issues of the day. With respect for the Natural Family, Marriage and Family values.” Melaugh Decl (Doc #43) Ex D. Plaintiffs contend in their complaint (Doc #1) that the removal of this flyer violated their rights under the United States Consti-
tution, the California Constitution and municipal law.


Named as defendants are Joyce Hicks (“Hicks”), who was a deputy executive director in CEDA, Robert Bobb (“Bobb”), who was Oakland’s City Manager, and the City of Oakland (the “City”) itself. Defendants filed a motion pursuant to FRCP 12(b)(6) to dismiss plaintiff’s complaint for failure to state a claim (Doc #13) and a motion pursuant to FRCP 41(b) to dismiss the case for failure to prosecute (Doc #25). By order dated March 16, 2004, the court granted both motions in part. Doc #32. Remaining in the case is a claim against Hicks and Bobb, in both their individual and official capaci-
ties, for violation of plaintiffs’ right to freedom of speech under the First Amendment to the United States Constitu-
tion. Plaintiffs seek both retrospective and prospective relief. Defendants now move for summary judgment. Doc #40.


The facts are not in material dispute. GNEA’s stated purposes are “[t]o celebrate our Faith and Liberties by preserving the integrity of the Natural Family, Marriage and Family values”; “[t]o provide a forum for people of faith to express their views on contemporary issues of the day”; and “[t]o oppose all views that seek to redefine the Natural Family and Marriage.” Melaugh Decl (Doc #43) Ex D. In its “Statement of Faith,” GNEA explains that “we believe the Natural Family is defined as a man and a women their children by birth or adoption, or the surviving remnant thereof (including single parents)”; that “[w]e believe Mar-
riage is defined by a union between a man and a woman according to California state law”; and that “[w]e believe in Family Values that promote abstinence, marriage, fidelity in marriage and devotion to our children.” Id. Plaintiffs’ depo-
sition testimony confirms the anti-homosexual import of their definitions of “natural family,” “marriage” and the meaning of the flyer’s exhortation to “preserve our workplace with integrity.” See, e.g., Melaugh Decl (Doc #43) Ex A (Reder-
ford Depo) at 8:8-22, 9:3-6, 37:1-41:1, 48:25-49:10, 135:22-136:13, 146:22-147:6, 194:1-4; id Ex C (Christy Depo) at 19:1-19, 24:14-21, 38:2-18.


The flyer came to the attention of Judith Jennings (“Jennings”), a lesbian employee in CEDA who used the copy machine near which the flyer was posted. Jennings Decl (Doc #41) ¶ 6; Melaugh Decl (Doc #43) Ex A (Rederford Depo) at 130:21-131:6. Jennings felt “targeted” and “excluded.” Jennings Decl (Doc #41) ¶ 7. Shortly after seeing the flyer, Jennings spoke with Rederford, whose name and phone number (along with Christy’s) appeared on the flyer. Id ¶ 8. This conversation left Jennings “feeling anxious about working in the same office as [plaintiffs]” and she “could not believe that [she] worked with someone who condemned homosexuals like [her] so much.” Id ¶ 9. Jennings and Rederford worked near one another and spoke with some frequency. Id ¶¶ 3, 8, 11; Melaugh Decl (Doc #43) Ex A (Rederford Depo) at 75:15-25. After the conversation, Jennings was “scared,” did not talk to Rederford any more and their “relationship really changed.” Id at 78:8-17, 130:24-131:6; Jennings Decl (Doc #41) ¶ 9. Jennings decided to complain to the city attorney’s office. Id ¶ 10. She com-
plained not only about the flyer, but also about earlier episodes of distribution of anti-homosexual materials, at least one of which involved plaintiffs. Id ¶¶ 4-5.


Jennings’ complaint was investigated by Joanne Braddock (“Braddock”), who was the administrative services manager in CEDA, and Calvin Wong (“Wong”), who was the director of building services in CEDA. Braddock Decl (Doc #4) 
¶¶ 2-3. They interviewed Jennings, who seemed “upset and distraught” and “visibly nervous and shaken,” id ¶ 3, and Braddock discovered the flyer posted in several locations other than near the copier, id ¶ 4. “After the investigation was complete, [Braddock] received an order from the City Attorney’s office to take the * * * flyer down. The Plaintiffs’ flyer violated AI 71.” Id ¶ 5. “AI 71” is an abbreviation for “Administrative Instruction 71,” a personnel policy promul-
gated by the City Manager of Oakland, entitled “Equal Em-
ployment Opportunity/Anti-Discrimination/Non-Harassment Policy and Complaint Procedure.” Lively Decl (Doc #52) Ex 1.13.


Plaintiffs acknowledge that they have alternative channels open to them to communicate their message. For example, Rederford acknowledges that she was not restricted from expressing her views on marriage or gay rights outside the workplace, over lunch or on a break. Melaugh Decl (Doc #43) Ex A (Rederford Depo) at 141:5-18. Nor were plaintiffs prohibited from organizing GNEA, and Rederford acknowl-
edges that she was told “she could announce [her] group” through the City’s e-mail system if she removed “verbiage that could be offensive to gay people” from her announce-
ment. Id at 141:19-142:21. See also Melaugh Decl (Doc #43) Ex C (Christy Depo) at 27:10-21.


Defendants’ roles in the removal of the flyer were minmal. Bobb, as City Manager, was the final authority responsible for approving administrative instructions, including AI 71. Melaugh Decl (Doc #43) Ex E (Bobb Depo) at 10:5-20. Bobb does not know and has never met plaintiffs. Id Ex A (Rederford Depo) at 72:24-25; id Ex C (Christy Depo) at 26:18-19; id Ex E (Bobb Depo) at 14:9-16. There is no evidence that Bobb participated in removal of the flyer.


Hicks may have spoken once to Rederford in casual con-versation; she does not know Christy and Christy does not know her. Id Ex A (Rederford Depo) at 71:6-72:2; id Ex C (Christy Depo) at 26:22-23; id Ex F (Hicks Depo) at 8:20-25. Hicks believes that Wong ordered that the flyer be taken down, id at 35:8-25; Hicks does not recall that she ordered that the flyer be taken down, id at 36:1-2; and plaintiffs provide no evidence to contradict this account. Indeed, it appears that the flyer was removed on January 3, 2003, and Hicks, who was on vacation at the time, did not return to the office until Monday, January 6, 2003. Id at 168:21-169:5. Although as a matter of heirarchy, Braddock and Wong reported to Hicks, who in turn reported to Bobb, there is no evidence that Bobb or Hicks directed or influenced Brad-
dock’s, Wong’s or the City Attorney’s actions or decisions with respect to taking the flyer down.


There were some conversations following removal of the flyer, but there is no evidence of any formal appeal by plaintiffs of Braddock and Wong’s removal of the flyer. Hicks participated in a January 17, 2003, meeting (along with a representative from the city attorney’s office) to discuss Jennings’ feelings of harassment due to her sexual orien-
tation, but Hicks declined to discuss at her deposition the contents of that meeting on the ground of attorney-client privilege, and plaintiffs have not interposed a formal objec​tion to that claim of privilege. Hicks also discussed the flyer “with regard to Administrative Instruction 71” with Wong “[s]ometime in January of 2003.” In late February 2003, Hicks transmitted a copy of AI 71 to all CEDA employ-
ees accompanied by a memorandum that described “recent[]
* * * incidents” where “flyers were placed in public view which contained statements of a homophobic nature and were determined to promote sexual orientation based harassment,” and noted that violation of AI 71 could result in “discipline up to and including termination.” Compl (Doc #1) Ex 1; Melaugh Decl (Doc #43) Ex F (Hicks Depo) at 59-63 (discussing memo).


II


In reviewing a summary judgment motion, the court must determine whether genuine issues of material fact exist, re​solving any doubt in favor of the party opposing the motion. “[S]ummary judgment will not lie if the dispute about a material fact is ‘genuine,’ that is, if the evidence is such that a reasonable jury could return a verdict for the nonmoving party.” Anderson v Liberty Lobby, 477 US 242, 248 (1986). “Only disputes over facts that might affect the outcome of the suit under the governing law will properly preclude the entry of summary judgment.” Id. And the burden of establishing the absence of a genuine issue of material fact lies with the moving party. Celotex Corp v Catrett, 477 US 317, 322-23 (1986). When the moving party has the burden of proof on an issue, the party’s showing must be sufficient for the court to hold that no reasonable trier of fact could find other than for the moving party. Calderone v United States, 799 F2d 254, 258-59 (6th Cir 1986). Summary judgment is granted only if the moving party is entitled to judgment as a matter of law. FRCP 56(c).


The nonmoving party may not simply rely on the plead-
ings, however, but must produce significant probative evi-
dence supporting its claim that a genuine issue of material fact exists. TW Elec Sery v Pacific Elec Contractors Ass’n, 809 F2d 626, 630 (9th Cir 1987). The evidence presented by the nonmoving party “is to be believed, and all justifiable inferences are to be drawn in his favor.” Anderson, 477 US at 255. “[T]he judge’s function is not himself to weigh the evidence and determine the truth of the matter but to deter-
mine whether there is a genuine issue for trial.” Id at 249.


The evidence presented by both parties must be admissible. FRCP 56(e). Conclusory, speculative testimony in affidavits and moving papers is insufficient to raise genuine issues of fact and defeat summary judgment. Thornhill Publishing Co, Inc v GTE Corp, 594 F2d 730, 738 (9th Cir 1979). Hear-
say statements found in affidavits are inadmissible. Japan Telecom, Inc v Japan Telecom America Inc, 287 F3d 866, 875 nl (9th Cir 2004).

III


Plaintiffs’ complaint prays specifically for prospective declaratory and injunctive relief; it does not specifically seek damages. But the court assumes that plaintiffs also seek retrospective relief, for they seek a declaration “that the actions of Defendants in refusing to grant Plaintiffs the right to * * * inform * * * on private employee time are invalid and unconstitutional,” Compl (Doc #1) at 12, and a major heading in their opposition to defendants’ motion for summary judg-ment is “defendants are not immune from damages in this case.” Pls Opp (Doc #46) at 17:2. Accordingly, the court will consider whether retrospective relief is available as against the named defendants. Defendants are named in both their individual and official capacities. As this distinction is sig​nificant for awards of retrospective relief, the court will consider individual capacity liability first and then turn to official capacity liability.


A


“Government officials sued in their individual capacities under § 1983 may raise the affirmative defense of qualified immunity * * *. Qualified immunity generally protects government officials in the course of performing the discre​tionary duties of their offices.” Butler v Elle, 281 Fad 1014, 1021 (9th Cir 2002) (citing Harlow v Fitzgerald, 457 US 800, 818 (1982)). The question of qualified immunity is a question of law to be determined by the trial court. Siegert v Gilley, 500 US 226 (1991). “The first step in evaluating a qualified immunity defense is to determine whether the plaintiff has shown that the action complained of constituted a violation 
of his or her constitutional rights.” Butler, 281 F3d at 1021 (citing Sonoda v Cabrera, 255 F3d 1035, 1040 (9th Cir 2001)). If the court is satisfied that a constitutional violation occurred, “the second step is to determine: (1) whether the violated right was clearly established, and (2) whether a reasonable public official could have believed that the particular conduct at issue was lawful.” Id.


The court need not reach the second prong of the qualified immunity inquiry because, even assuming that someone vio​lated plaintiffs’ First Amendment rights, Hicks and Bobb—the only named defendants in this suit—are not responsible for such a violation. Supervisory officials are not liable under 42 USC § 1983 for the actions of subordinates under any theory of vicarious liability. Hansen v Black, 885 F2d 642, 645-46 (9th Cir 1989) (citing Pembauer v City of Cincinnati, 475 US 469, 479 (1986)). “A supervisor may be liable if there exists either (1) his or her personal involvement in the constitutional deprivation, or (2) a sufficient causal connec-
tion between the supervisor’s wrongful conduct and the con-stitutional violation.” Id (citing Thompkins v Belt, 828 F2d 298, 303-04 (5th Cir 1987). The former option is foreclosed because plaintiffs have come forward with no evidence estab​lishing the personal involvement of Hicks or Bobb in the removal of the flyer. The latter option is the appropriate inquiry in an official capacity suit, and to this the court now turns.


B


As the Hansen court explained:


Supervisory liability exists even without overt personal participation in the offensive act if the supervisory officials implement a policy so deficient that the policy itself is a repudiation of constitutional rights and is the moving force of the constitutional violation.


Id (citing Thompkins, 828 F2d at 304) (internal quotation marks omitted). It is primarily on this “policymaker” theory of liability that plaintiffs rest their case. A suit against Hicks and Bobb in their official capacities as policymakers (which the court accepts that they are for purposes of this motion) 
is in effect a suit against the City, the municipality for which they make policy. See Hawaii v Gordon, 373 US 57, 58 (1963).


In the seminal case establishing municipal liability under 
§ 1983, the Supreme Court explained “it is when execution 
of a government’s policy or custom, whether made by its lawmakers or by those whose edicts or acts may fairly be said to represent official policy, inflicts the injury that the government as an entity is responsible under § 1983.” Monell v Dep’t of Social Services, 436 US 658, 694 (1978). Though plaintiffs attempt artfully to argue around the rule that § 1983 does not recognize the common law tort doctrine of re-
spondeat superior, see Pls Opp (Doc #46) at 18-20, the Supreme Court has repeatedly held that Monell “rejected the use of the doctrine of respondeat superior.” City of Saint Louis v Praprotnik, 485 US 112, 121 (1988).


Following Monell, the concept of policymaker liability was refined somewhat, and the court should at this point dis-
tinguish between two flavors of policymaker liability. There are, on the one hand, policies that are developed ex ante, approved by the lawmaking or other policymaking authority, and then applied prospectively. See, e.g., Monell, 436 US at 660-61 (“The gravamen of the complaint was that the Board and the Department had as a matter of official policy com​pelled pregnant employees to take unpaid leaves of absence before such leaves were required for medical reasons.”). On the other hand, there are suits in which the defendant, in his capacity as policymaker, has made a one-time decision—as, for example, when a plaintiff has sought redress through an appeal, which terminates with the policymaker’s decision, cf Praprotnik, 485 US 112, 127 (“[W]hen a subordinate’s decision is subject to review by the municipality’s authorized policymakers, they have retained the authority to measure the official’s conduct for conformance with their policies.”), or when the policymaker made some other decision tailored to plaintiff’s situation, see, e.g., Pembauer, 475 US at 476-77 (rejecting a court of appeals decision that a “single, discrete decision” made by a prosecutor and sheriff “on * * * one occasion” was insufficient to establish official capacity liability).


This distinction is significant, because plaintiffs cannot rest their case on the Pembauer and Praprotnik line of cases: Bobb and Hicks had no involvement at the time of the flyer’s removal, nor is there evidence that they later, at plaintiffs’ urging, reviewed and approved the propriety of removing the flyer. The only policymaking action plaintiffs can point to is the promulgation of AI 71 as prospective policymaking. As a threshold matter, the court observes that Hicks does not seem to have had the authority to make policy like AI 71, and accordingly cannot be held liable as a policymaker. See Praprotnik, 485 US 139-40 (citing Pembauer, 475 US 481-83) (discussing a hypothetical official who is a policymaker with respect to some matters and not others). But the court will assume, arguendo, that Hicks and Bobb are both properly regarded as policymakers with respect to the promulgation 
of AI 71.


As the Hansen court explained, for a policy to be a violation of a plaintiff’s constutional rights, it must be “so deficient that the policy itself is a repudiation of constitu-
tional rights and is the moving force of the constitutional violation.” 885 F2d at 646 (quoting Thompkins, 828 F2d at 304). This requirement was announced even in Monell, which noted that in that case “official policy” had been established “as the moving force of the constitutional violation.” 436 US at 694. The Ninth Circuit has explained that “to be a moving force behind [an] injury, * * * the identified deficiency in the [policy must be] closely related to the ultimate injury. The plaintiff’s burden is to establish that the injury would have been avoided” had the policy been different. Gibson v County of Washoe, 290 Fad 1175, 1196 (9th Cir 2002) (internal quotation marks and citations omitted). This question of causation is a matter for the jury, see id, and may not be well-suited to resolution on summary judgment. Accordingly, the court will assume (for purposes of this motion only) that 
AI 71 bears the required nexus to the violation plaintiffs claim.


The question, then, is whether plaintiffs’ rights were in fact violated. As the court discussed at length in its order on defendants’ motion to dismiss, Doc #32, this is a case about speech by a government employee, and accordingly, it is controlled by Pickering v Board of Education, 391 US 563 (1968), and its progeny. The court assumes familiarity with its prior order and the law discussed therein. The court con-cluded that the speech in question—i.e., the message of the flyer—touches on a matter of public concern and was a sub-stantial or motivating factor in the removal of the flyer. 3/16/04 Order at 20:16-22:18. Defendants do not dispute those conclusions and the court sees no reason to revisit them.


The court next concluded that the remaining issue in the Pickering test—“whether defendants have [shown] that their interests as employers outweigh plaintiffs’ interests in making the speech”—was “close,” but, recognizing that the question was presented in the context of a motion to dismiss, “agree[d] with plaintiffs that defendants have not met their burden, at least at this stage of the proceedings.” Id at 22:19-23:2. Now that the case has progressed to summary judgment, the court may undertake a better-informed analysis of this question of law. The court set out the legal standard in some detail in its prior order:


[Employee] speech [on a matter of public concern] must be analyzed by “the Pickering balance [, which] requires full consideration of the government’s interest in the effective and efficient fulfillment of its responsibilities to the public.” [Connick v Myers, 461 US 138, 151 (1938)]. The Court, quoting Justice Powell’s separate opinion in Arnett v Kennedy, 416 US 134, 168 (1974), stated that:


[T]he Government, as an employer, must have wide discretion and control over the management of its personnel and internal affairs. This includes the pre-
rogative to remove employees whose conduct hinders efficient operation and to do so with dis​patch. Pro-
longed retention of a disruptive or otherwise unsatis-
factory employee can adversely affect discipline and morale in the work place, foster disharmony, and ulti-
mately impair the efficiency of an office or agency.


Connick, 461 US at 151. In evaluating the government’s interest in preventing workplace disruption, the Court considered the impairment of “close working relation-
ships,” the “manner, time, and place in which [the mess-
age] is delivered” and whether the employee’s speech “arises from an employment dispute concerning the 
* * * application of [office] policy to the speaker * * *.” Id at 151-53. The Court also emphasized that the gov-
ernment employer did not need “to allow events to unfold to the extent that the disruption of the office and the destruction of working relationships is manifest before taking action.” Id at 152. Taking these factors into consideration, the Court concluded that Myers’ in-
terest in being able to ask the question regarding polit-
ical pressure was outweighed by the government’s con-
siderable interest in proscribing behavior that “would disrupt the office, undermine [its] authority, and destroy close working relationships.” Id at 154.


Subsequently, the Ninth Circuit has interpreted Pick-
ering and Connick to require the governmental employee to show that: (1) her speech was on a matter of public concern and thus was constitutionally protected; and 
(2) that the speech in question was a “substantial or motivating factor” for the adverse employment action. Pool v Vanrheen, 297 F3d 899, 906 (9th Cir 2002). If the employee fails to demonstrate that the speech addresses a matter of public concern, then the claim should be dismissed without further inquiry. See Moran v State of Washington, 147 F3d 839, 846 (9th Cir 1998). Should the employee make the first two showings, the employer then must show that its “legitimate administrative inter-
ests” in promoting workplace efficiency outweigh the employee’s interest in freedom of speech. Pool, 297 F3d at 906. The inquiry into the protected status of speech is one of law, not of fact. Id.


3/16/04 Order at 18:14-19:28 (some alterations in original).


On plaintiffs’ side of the balance is their interest in speak-
ing. This interest is slight, as the restriction placed on their speech under the facts at bar was quite limited: Plaintiffs were prohibited from posting a particular flyer on an office bulletin board. Plaintiffs themselves acknowledge that no restriction has been placed on their speech outside of work (by, for example, threatening them with termination if they speak outside the workplace). They further acknowledge that they can discuss their views with co-workers as they wish at ap-
propriate times (at lunch, on a break).


Plaintiffs further acknowledge that they were told they would be permitted to broadcast the existence of their group, subject to certain editorial restrictions. There are in addition a wide variety of alternative channels available to plaintiffs, and defendants’ policy appears to be the sort of “manner, time and place” limitation that the Court implicitly approved in Connick, 461 US at 152.


Plaintiffs press the argument that their speech was chilled by Hicks’ circulation to all CEDA employees in late February of AI 71 and a memo reminding them that noncompliance could result in discipline. This, however, does not amount to an adverse employment action and would be germane only to the question of prospective relief. Accordingly, the court finds that, for purposes of retrospective relief, plaintiffs have a limited interest in the suppressed speech.


Defendants’ countervailing interest is also modest. As the court’s recitation of the law makes clear, workplace disrup-
tion is the touchstone of the employer’s interest in the Pick-
ering balance. Here, there is no dispute that Rederford and Christy’s co-worker Jennings was disturbed by the flyer, nor is there dispute that removal of the flyer was the direct result of the investigation of Jennings’ complaint. But whether the particular sensitivity of a single coworker amounts to cog-
nizable workplace disruption under Pickering is far from clear. Furthermore, the bulk of Jennings’ disquiet appears 
to have stemmed from her conversation with Rederford, an event that may have been precipitated by the flyer, but was nonetheless separate from the flyer. That said, the flyer appears to have been the root of a dust-up of sorts in the office—a Pickering disruption writ small.


The investigation of Jennings’ complaint of harassment may conceivably be a form of workplace disruption. There 
is little detail in the record about the extent (in hours, for example) to which this disrupted Braddock and Wong in the performance of their normal duties, but it is undisputed that their investigation required at least an interview with Jenn-
ings, contact with the city attorney and drafting of a brief memorandum report. Of course, this sort of work—smooth-
ing over employee grievances to maintain workplace har-
mony—is part of a supervisor’s job description. In a sense, Braddock and Wong’s efforts were “all in a day’s work.”


Defendants also urge that the City has an interest in en-
forcing its anti-harassment policies and complying with state and local anti-harassment law. While these policies doubtless serve noble purposes, the court is not convinced that these policies are independent interests weighing in the public employer’s favor in the Pickering balance, for four reasons. First, the status of AI 71 as official policy pursuant to state law is irrelevant; it should go without saying that the First Amendment is a federal constitutional provision to which state and local laws must yield. See US Const Art VI cl 2. Second, the notion of enforcing a policy or law for its own sake is foreign to the Pickering analysis, which requires the court to focus on reasonable predictions of workplace disrup-
tion. It may be that the policy or law is aimed at avoiding workplace disruption; but if that is so, then the efficacy of the policy or law—not its simple existence—is the interest that a defendant brings to the court. Third, it is bootstrapping to argue that a public employer has a legitimate interest in enforcing the very policy or law a plaintiff attacks as unconstitutional in its application to him. Indeed, if the policy or law is unconstitutional in some application, the state has no legitimate interest in enforcing it in that context. And fourth, had plaintiffs’ flyer been removed in the absence of actual or predicted workplace disruption—i.e., if defendants’ justifi-
cation was enforcement of AI 71, standing alone—this case would more clearly present as a case of state enforcement of ideological orthodoxy. But as it stands, there is an element of maintaining a reasonably harmonious workplace in the face of strongly held opposing beliefs.


Having laid out plaintiffs’ and defendants’ competing in-
terests, the court must strike the balance called for by Pick-
ering. Neither side has presented a strong case. But, the facts being undisputed, the court must resolve the question of law posed by Pickering. The interests on both sides are slight: On the one hand, defendants’ restriction of plaintiffs is far from a wholesale muzzling, but on the other hand, the suppressed speech was not patently inflammatory “fighting words.” To be sure, it caused friction in the workplace, but there is a difference between episodes of friction—which are the daily incidents of life in a pluralistic society—and disruption—which impairs the government’s ability to discharge its duties to its citizens. The City must tread carefully when it exercises its authority to suppress its employees’ speech.


Because the flyer plainly addresses a matter of public con-
cern, it is defendants’ burden to show that the City’s interest outweighs plaintiffs’ interest. Pool, 297 F3d at 906. This balance must be resolved in the City’s favor for two reasons. First, plaintiffs’ interest in this particular channel of com-
munication is vanishingly small. It is undisputed that plain-
tiffs may promote GNEA outside of work and may do so even at work under proper conditions. Plaintiffs do not have 
a privileged First Amendment interest in communicating 
their message to their officemates, for their First Amendment rights derive from their status as citizens, not their status as employees. Their right to speak to their coworkers at CEDA is no greater than the right of a citizen at large to speak his message to CEDA employees—which is to say, plaintiffs have little rights at all in the particular channel they chose.


The second reason that defendants prevail is that their response to Jennings’ complaint—removal of the flyer with-
out any adverse employment action against plaintiffs—was a narrowly tailored and proportionate response to the actual workplace disruption or, perhaps better described, distraction. An actual adverse employment action against plaintiffs would very likely not be justified on these facts, and the City would be well to consider this for the future. But the City does have an “administrative interest” in avoiding situations that distract employees from their jobs. See Pool, 297 F3d at 906. Pick-
ering counsels that public employers must, of necessity, be afforded some leeway in fixing their employees’ attention on their tasks, free from upset stemming from public contro-
versies having no bearing on the work of the employer.


Finally, the court addresses an argument for equal treat-
ment that plaintiffs press—albeit without offering support in the case law. See, e.g., Pls Opp (Doc #46) at 5:17-23 (com-
plaining of “double standards”; the refusal to treat “exclu-
sionary slurs such [as] ‘homophobes” as violations of AI 71; and a failure “to accommodate views concerning homo-
sexuality [held] by * * * religious adherents”). Plaintiffs’ disparate treatment argument, while superficially appealing, is simply not recognized by Pickering and its progeny, and with good reason: Intervention by a court in restrictions on employee speech under Pickering’s balancing test already carries a substantial risk of interference with government operations; to inquire further into allegations of disparate treatment in restrictions of different employees’ speech would remit the disciplinary operations of public agencies to the micromangement of the courts. In other words, Pickering draws a line: So long as a public employee’s speech is restricted only when the employer presents an overbalancing concern of workplace disruption, a court will defer to the employer’s decision, irrespective whether the employer has responded in kind to similar speech.


In sum, the court concludes that plaintiffs’ First Amend-
ment rights were not abridged by the removal of the flyer.


IV


Plaintiffs also seek prospective relief, specifically, an “[i]n-
junction restraining Defendants from prohibiting Plaintiffs from * * * communicating at their workplace” and a dec-
laration of “the rights and other legal relations of the parties to the subject matter here in controversy.” Compl (Doc #1) at 12-13. In essence, plaintiffs want guidance about what they can and cannot post around the office. The court does not dispense this sort of advice.


The only concrete controversy plaintiffs have presented to the court is the controversy over the flyer in the copy room. On the undisputed facts of that incident—considering plain-
tiffs’ alternative channels of communication, the form of their speech and the ensuing events in their workplace—the court has concluded that plaintiffs’ First Amendment rights were not violated. To the extent that plaintiffs seek to put other scenarios before the court, their challenge is unripe: Plaintiffs offer no details of the flyers they wish to post or other workplace speech they wish to make, and they offer no evidence regarding the workplace disruption that might (or might not) ensue. At most, plaintiffs point to Hicks’ memo of February 20, 2003, as a threat of termination, but a reminder in a widely circulated memo that compliance with policy is a condition of employment can hardly be taken as a concrete and imminent chill on protected expression or an individually directed threat of adverse employment action. Moreover, defendants have both moved on to other jobs, and plaintiffs offer no evidence that defendants’ successors would take the same view of the application of AI 71.


Relatedly, the court doubts that it could craft any gener-
alized equitable or declaratory relief in this area of the law. For better or worse, Pickering requires case-by-case analysis that turns on fact-intensive inquiries into a plaintiff’s interest in speaking and the public employer’s interest in efficient workplace operations. Cf Moran, 147 Fad at 847 (noting that because the Pickering analysis is so context-sensitive, de-
fendants will typically have a strong argument for qualified immunity).


To be sure, matters at the extremes are clear. On one extreme, stifling of every expressive channel available to plaintiffs without any showing of workplace disruption would likely be a violation of their First Amendment rights; on the other extreme, a limited restriction closely tailored to actual and severe workplace disruption would likely not violate plaintiffs’ First Amendment rights. Much as plaintiffs might hope otherwise, the gray area within this vast and multi-
dimensional constitutional continuum is not reducible to the language of an injunction. This further confirms the court’s view that no concrete actual controversy is before it with regard to plaintiffs’ claim for prospective relief.


Accordingly, the court concludes that plaintiffs’ claim for equitable and prospective declaratory relief is nonjusticiable and sua sponte dismisses that claim under FRCP 12(h)(3).

V


In sum, the court GRANTS defendants’ motion for sum-
mary judgment (Doc #40) with respect to plaintiffs’ claims for retrospective relief, and sua sponte dismisses plaintiffs’ claims for prospective relief pursuant to FRCP 12(h)(3). The clerk is DIRECTED to close the file and terminate all motions.


IT IS SO ORDERED.


/s/ _________________ 


    VAUGHN R WALKER


    United States District Chief Judge

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA


————


No. CV 03-03542 VRW

————


Good News Employee Assoc., et al.,


Plaintiff,


v.


Joyce M. Hicks, et al.,


Defendant.


————


JUDGMENT IN A CIVIL CASE


( ) Jury Verdict. This action came before the Court for a trial by jury. The issues have been tried and the jury has rendered its verdict.


(X) Decision by Court. This action came to trial or hearing before the Court. The issues have been tried or heard and a decision has been rendered.


IT IS SO ORDERED AND ADJUDGED that judgment is entered in favor of defendants and against the plaintiffs.


Dated: February 16, 2005

Richard W. Wieking, Clerk


By: /s/ Cora Delfin

           Deputy Clerk
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APPENDIX D


IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF CALIFORNIA


————


No C 03-3542 VRW

————


Good News Employee Association, 
Regina Rederford and Robin Christy,


Plaintiffs,


v.


Joyce M Hicks, in her individual and official capacities, as Deputy Executive Director of the Community & Economic Development Agency of the City of Oakland, Robert C Bobb, in his individual and official capacity, as City Manager of the City of Oakland and City of Oakland,


Defendant.


————


ORDER


Defendants Joyce M Hicks (Hicks) and Robert C Bobb (Bobb) move the court to dismiss plaintiffs Good News Employee Association (Good News), Regina Rederford (Rederford) and Robin Christy’s (Christy) complaint: (1) pursuant to FRCP 41(b) for failure to prosecute (Doc # 25); and (2) pursuant to FRCP 12 (b) (6) on the grounds that the complaint fails to state a claim (Doc # 13). For the reasons set forth below, defendants’ motion to dismiss for failure to prosecute is GRANTED as to claims against the City of Oakland but DENIED as to claims against Hicks and Bobb (Doc # 25). Defendants’ motion to dismiss for failure to state a claim (Doc # 13) is GRANTED in part and DENIED 
in part.

I


A


The following facts are drawn from plaintiffs’ complaint (Doc # 1) filed on July 30, 2003. Plaintiffs Rederford and Christy are employees of the City of Oakland (the City) and the cofounders of the Good News Employees Association (Good News). Compl at 2 ¶¶ 7-8. Rederford, Christy and their associates “regularly engage in prayer and other peaceful activities as part of their expressive, political, and religious activities with [Good News].” Id at 2 ¶ 9. At the time the events described in the complaint transpired, defendant Hicks was the Deputy Director of the City’s Community and Economic Development Agency and was personally respons-
ible for enforcing the policy at issue in this case. Id at 3 ¶ 11. Defendant Bobb was the City Manager and was also per-
sonally responsible for enforcing and drafting the policy. Id at 3 ¶ 12.


In March 2002, a group of homosexual employees was given access to the City’s email system for the purposes of advertising various associational and political activities. Id 
at 4 ¶ 17. Plaintiffs asked to be given a similar opportunity to communicate with the other employees regarding their vari-
ous Christian religious activities but were denied. Id at 4 ¶ 18. Plaintiffs allege that defendants denied them such opportunity because “[defendants] do not approve of the Christian beliefs, practices, and activities of [p]laintiffs.” Id.


On or about January 3, 2003, plaintiffs decided to post a flyer on their employee bulletin board “to announce the existence and activities of [Good News] to the other City employees.” Id at 4 ¶ 19. The flyer was entitled “Preserve Our Workplace With Integrity” and stated, “Good News Employee Association is a forum for people of Faith to express their views on the contemporary issues of the day. With respect for the Natural Family, Marriage and Family values. If you would like to be a part of preserving integrity in the Workplace call Regina Rederford @ XXX-XXXX or Robin Christy @ XXX-XXXX.” Id at 4 ¶ 19, Exh 2 (empha​sis in original). The flyer also contained a picture of six candles in a holder, arranged in the fashion of a menorah. Id. On that same date, defendants directed that the flyer be re-moved from the employee bulletin board. Id at 4 ¶ 19.


Both before and after plaintiffs posted their flyer, the employee bulletin board has been used by the employees for the promotion of “various political, social, and religious causes and events.” Id at 4 ¶ 20. For example, employees have posted flyers concerning hate crimes, Osama bin Laden, Christmas celebrations, local sporting events, General Norman Schwartzkof’s views on the September 11, 2001, terrorist attacks and the ability of war to eliminate social ills like slavery and fascism. Id at 4 ¶ 20, Exh 3. No punitive action was taken against any of the employees who posted such material, and apparently none of such material was removed from the employee bulletin board. Id at 4 ¶ 20. Plaintiffs allege that defendants “have shown an unlawful preference for human secularism and homosexual world views” and “have taken an affirmative and explicit stance against the religious views of [p]laintiffs.” Id at 4-5 ¶ 20.


Plaintiffs allege that, on or about February 20, 2003, defendants developed and distributed an antidiscrimination/ nonharassment policy regarding employee conduct. Id at 5 ¶ 21, Exh 1. The letter accompanying the policy is dated February 20, 2003. Id at Exh 1 at 1. In the letter, however, defendant Hicks asserted that the policy had been in effect since January 1, 2003, and the policy itself is dated as effec-
tive on January 1, 2003. Id at Exh 1 at 1, 4. Hicks also explained in the letter that “[the City] ha[s] recently had incidents * * * where staff has inappropriately posted printed materials that are in violation of [the policy]. Specifically flyers were placed in public view which contained statements of a homophobic nature and were determined to promote sexual orientation based harassment.” Id at Exh 1 at 1. The accompanying policy describes prohibited types of behavior, the definition of harassing conduct, types of harassment 
by group (including religion-based and sexual-orientation-
based discrimination) and complaint and investigation pro-
cedures. Id.


Plaintiffs maintain that the policy “is presently being enforced and was a direct and discriminatory response against the First Amendment activities of [p]laintiffs.” Id at 5 ¶ 21. Plaintiffs assert that defendants “have not attempted to silence any other group of employees, although homosexual advoc-
acy groups and others exist at [d]efendants’ offices.” Id. This practice, plaintiffs assert, constitutes “a censorship policy against anything [defendants] believe to be ‘homophobic.’” Id at 5 ¶ 22. According to plaintiffs, defendants have unlawfully characterized plaintiffs’ flyer as homophobic. Id.


B


Plaintiffs filed their complaint in this action on July 30, 2003, naming Hicks, Bobb and the City as defendants. Doc 
# 1. Plaintiffs’ complaint stated causes of action pursuant to 42 §§ 1983 and 1988 against the defendants for violation of: (1) the United States Constitution’s First Amendment’s Free Speech Clause; (2) the First Amendment right to peaceable assembly; (3) the First and Fourteenth Amendment right to privacy; (4) the First Amendment’s Free Exercise Clause; (5) the Fourteenth Amendment’s Due Process Clause; (6) the Fourteenth Amendment’s Equal Protection Clause; (7) the First Amendment’s Establishment Clause; (8) the Fifth Amendment’s Takings Clause; (9) the laws and regulations of the City on the basis of ultra vires acts; and (10) Article I § 4 of the California Constitution.


On November 7, 2003, defendants Hicks and Bobb filed the instant Rule 12(b)(6) motion to dismiss and noticed the motion for January 22, 2004. Doc # 13. In its motion, de-
fendants indicated that defendant City had not been explicitly included in the motion to dismiss because the City had not been served as of the date the motion was filed. Mot Dism (Doc # 13) at 1:6 n1.


On November 26, 2003, the parties filed a stipulation to continue the hearing on the motion to dismiss to February 5, 2004. Doc # 15. On January 5, 2004, the court ordered that the hearing be rescheduled for that date. Doc # 17. Sub-
sequently, on January 8, 2004, plaintiffs filed their opposition to defendants’ motion to dismiss. Doc # 18. Defendants filed their reply on January 22, 2004. Doc # 19.


In spite of stipulating to the hearing date for the motion, plaintiffs failed to attend the scheduled February 5, 2004, hearing. Doc # 22. At the motion hearing, defendants also informed the court that plaintiffs still had not served the City. Later that day, the court ordered plaintiffs to show cause why the action should not be dismissed for failure to prosecute due to plaintiffs’ failure to serve the City and to attend the motion hearing. 2/5/04 OSC (Doc # 21) at 2:15-19. The court gave defendants leave to submit their expenses incurred both in attending the February 5 hearing and in defending the entire case. Id at 2:20-22. The court set the matter for further hearing on March 11, 2004. Id at 2:24-3:2.


On February 25, 2004, plaintiffs submitted a declaration in response to the court’s OSC, listing a “number of unusual and catastrophic occurrences in both [plaintiffs’ attorney’s] per-
sonal and professional life.” Decl Richard Ackerman (Acker-
man Decl; Doc # 24) at 2 ¶ 6. During the six-week period prior to the motion hearing date, attorney Ackerman had experienced: (1) extensive health problems with his baby son; (2) a flood in his home the week before Christmas; (3) an office fire two weeks after the flood; and (4) computer problems. Id at 2-4 ¶¶ 6(1)-(4).


On February 26, 2004, defendants filed a formal motion to dismiss for failure to prosecute. Doc # 25. As they had indicated at the February 5 hearing, defendants stated that the City had not been served and provided substantial supporting documentation of that fact. Mot Fail Pros (Doc # 25) at 1:16​3:21; see also Decl Angela Padilla (Padilla Decl; Doc # 27) at 1-2 ¶¶ 2-9, Exhs A-F. Defendants also contended that plaintiffs provided no good excuse for not appearing at the February 5 hearing. Mot Fail Pros at 3:22-4:11. Defendants requested $156,612.64 in legal fees and expenses (a figure that includes attorney fees). Id at 4:12-5:12. Plaintiffs filed a response to the motion on March 2, 2004 (Doc # 28), and defendants filed a reply on March 4, 2004 (Doc # 30).


At the March 11, 2004, hearing, the court took argument both on the alleged failure to prosecute and the Rule 12(b)(6) motion to dismiss. At the hearing, plaintiffs conceded that they had failed properly to serve the City and also represented that the City’s presence as a defendant was not critical to further prosecution of the action. Plaintiffs’ counsel also ac-
cepted responsibility for the failure to appear on February 5, 2004, and conceded that plaintiffs were responsible for defendants’ expenses for the unnecessary appearance. De-
fendants nevertheless urged that the entire case should be dismissed pursuant to Rule 41(b), based in part on the contention that plaintiffs’ responses to the OSC contained misstatements about service on the City rising to the level of Rule 11 violations.


Accordingly, the court must decide: (1) whether plaintiffs have discharged the February 5, 2004, OSC; and (2) whether any or all of the ten claims stated in plaintiffs’ complaint should be dismissed pursuant to Rule 12(b)(6).


II


A


The court first determines whether plaintiffs have dis-
charged the OSC with respect to failure to prosecute. The court, may dismiss an action “[f]or failure of the plaintiff to prosecute or to comply with these rules or any order of court.” FRCP 41(b). To determine whether an action should be dismissed for failure to prosecute, the court should consider: (1) the public’s interest in expeditious resolution of litigation; (2) the court’s need to manage its docket; (3) risk of prejudice to defendants; (4) the availability of less drastic alternatives; and (5) the public policy favoring disposition of cases on their merits. Pagtalunan v Galaza, 291 F3d 639, 642 (9th Cir 2002). The five factors favor dismissal of the claims against the City but not of the claims against Hicks and Bobb.


The first factor of expeditious resolution of litigation “always favors dismissal.” Id at 642 (citation omitted). Thus, this factor tilts toward dismissal with respect to the claims against all defendants.


The second factor regards the management of the court’s docket and also favors dismissal of all the claims. The court must be able to manage its docket “without being subject to routine noncompliance of litigants such as [plaintiffs].” Id. One Ninth Circuit judge has remarked “the weight of the docket-managing factor depends upon the size and load of the docket, and those in the best position to know what that is are our beleaguered trial judges.” Id at 644 (Trott, J, concurring). Plaintiffs have failed repeatedly to serve the City, despite numerous stipulations extending their deadline to do so, and plaintiffs have also disregarded the hearing date to which they stipulated. In light of the undersigned’s rather substantial caseload, plaintiffs’ disregard of rules and deadlines makes this factor tilt toward dismissal.


The third factor involves risk of prejudice to defendants. The Ninth Circuit views prejudice in conjunction with delay and has stated that “[t]he longer the delay, the more likely prejudice becomes.” Nealey v Transportacion Maritima Mexicana, SA, 662 F2d 1275, 1280 (9th Cir 1980); see also Pagtalunan, 291 F3d at 642. Plaintiffs’ excuse or justification for their disobedience or delay is also relevant. Nealey, 662 F2d at 1280.


This factor favors dismissal with respect to the claims against the City. First, plaintiffs provide no reasonable excuse for failure to serve the City. In their opposition to defendants’ Rule 41(b) motion, plaintiffs contend that service upon two City officials (Bobb and Hicks) was sufficient, despite the fact that the summons did not separately name the City as a defendant. See Opp Mot Dism Fail Pros (Doc # 28) at 3:15-16. Plaintiffs, however, have stipulated on several occasions that the City has not yet been served. See Padilla Decl at 2 
¶¶ 3, 5, Exhs A, C. Moreover, plaintiffs conceded at the March 11 hearing that they had not properly served the City. Such stipulations and representations should be binding upon plaintiffs. See American Title Ins Co v Lacelaw Corp, 861 F2d 224, 226 (9th Cir 1988). Second, defendants have pointed to potential prejudice because plaintiffs’ failure to serve the City has forced defendants to file a Rule 12(b)(6) motion to dismiss with respect to some, but not all, of the defendants. This would allow plaintiffs to “see how this [c]ourt [would] rule” before deciding whether to prosecute or whether voluntarily to dismiss its claims against the City. Def OSC Response (Doc # 30) at 3:4-6. In combination with plaintiffs’ lack of explanation for their failure, defendants have shown that the prejudice factor favors dismissal of the claims against the City.


But with respect to plaintiffs’ claims against Hicks and Bobb, this showing is not met. Although plaintiffs do not indicate why another attorney could not have attended the February 5 hearing, plaintiffs at least demonstrate that at-
torney Ackerman faced a number of travails during January and February 2004. If defendants could demonstrate preju-
dice, this explanation would likely be insufficient, since Ackerman (as a practicing attorney) arguably should have handed the case to one of his colleagues if his personal life was too chaotic adequately to prosecute this case. The only prejudice to defendants, however, is that they were forced to attend an unnecessary motion hearing. While this cost defen-
dants some money and delayed resolution of their motion, it does not appear substantially to have hampered their ability to defend against the claims. Additionally, defendants’ con-
tention that plaintiffs’ OSC responses are materially false is insufficient to demonstrate prejudice. Despite the misstate-
ments, the court is well aware that plaintiffs have not properly served the City, and defendants will suffer no adverse consequences as a result.


The fourth factor is availability of less drastic alternatives. With respect to the claims against the City, the court con-
ceivably could extend plaintiffs’ deadline properly to serve the City. But defendants currently have a motion to dismiss pending, and allowing plaintiffs to serve an additional defendant might interfere with the disposition of this motion. Further, plaintiffs have conceded the utility of pursuing the action against the City. Thus, less drastic alternatives do not. seem particularly appealing with respect to the claims against the City. The claims against Hicks and Bobb, however, are a different matter. Plaintiffs could be ordered to pay defen-
dants’ expenses incurred as the result of attending the Febr-
uary 5 hearing, and this serves to correct much of the prej-
udice defendants experienced as a result of that unnecessary appearance.


The fifth factor of public policy favors not dismissing any of the claims, as public policy favors resolution on the merits. Pagtalunan, 291 F3d at 643. Thus, four factors favor dismissal of the claims against the City, while three factors favor allowing the claims against Hicks and Bobb to proceed. The February 5, 2004, OSC is thus DISCHARGED with respect to the claims against Hicks and Bobb, but not with respect to the claims against the City. Accordingly, defen-
dants’ motion to dismiss pursuant to Rule 41(b) is DENIED as to Bobb and Hicks but is GRANTED as to the City (Doc 
# 25).


B


The court must also consider whether plaintiffs should be responsible for paying defendants’ expenses incurred in prosecuting this case. Defendants submit a rather hefty request for expenses—over $150,000. In light of the fact that the claims against Hicks and Bobb ought to proceed on the merits, forcing plaintiffs at this time to reimburse defendants for all their expenses incurred in this lawsuit is certainly excessive.


In the court’s view, plaintiffs should be responsible for defendants’ unnecessary expenses incurred in attending the February 5, 2004, hearing. Plaintiffs took responsibility for their error with respect to the hearing and also conceded that defendants were entitled the expenses incurred as a result. Additionally, awarding expenses for attending the hearing cures any potential prejudice to defendants that resulted from the unnecessary appearance. Defendants’ expenses for attending the hearing were $1,353.50. Def Response OCS at 6:7. Accordingly, the court ORDERS that plaintiffs reimburse defendants in the amount of $1,353.50.


III


A


FRCP 12(b) (6) motions to dismiss essentially “test whether a cognizable claim has been pleaded in the com-
plaint.” Scheid v Fanny Farmer Candy Shops, Inc, 859 F2d 434, 436 (6th Cir 1988). FRCP 8(a), which states that plaintiff’s pleadings must contain “a short and plain statement of the claim showing that the pleader is entitled to relief,” provides the standard for judging whether such a cognizable claim exists. Lee v City of Los Angeles, 250 F3d 668, 679 (9th Cir 2001). This standard is a liberal one that does not require plaintiff to set forth all the factual details of her claim; rather, all that the standard requires is that plaintiff give defendant fair notice of the claim and the grounds for making that claim. Leatherman v Tarrant County Narcotics Intell & Coord Unit, 507 US 163, 168 (1993) (citing Conley v Gibson, 355 US 41, 47 (1957)). To this end, plaintiff’s complaint should set forth “either direct or inferential allegations with respect to all the material elements of the claim”. Wittstock v Van Sile, Inc, 330 F3d 899, 902 (6th Cir 2003).


Under Rule 12(b)(6), a complaint “should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of [her] claim which would entitle [her] to relief.” Hughes v Rowe, 449 
US 5, 9 (1980) (citing Haines v Kerner, 404 US 519, 520 (1972)); see also Conley, 355 US at 45-46. All material allegations in the complaint must be taken as true and construed in the light most favorable to plaintiff. See In re Silicon Graphics Inc Sec Lit, 183 F3d 970, 980 n10 (9th Cir 1999). But “the court [is not] required to accept as true allegations that are merely conclusory, unwarranted deduc-
tions of fact, or unreasonable inferences.” Sprewell v Golden State Warriors, 266 F3d 979, 988 (9th Cir 2001) (citing Clegg v Cult Awareness Network, 18 F3d 752, 754-55 (9th Cir 1994)).


Review of a FRCP 12(b)(6) motion to dismiss is generally limited to the contents of the complaint, and the court may not consider other documents outside the pleadings. Arpin v Santa Clara Valley Transp Agency, 261 F3d 912, 925 (9th Cir 2001). The court may, however, consider documents attached to the complaint in connection with a motion to dismiss. Parks School of Business, Inc v Symington, 51 F3d 1480, 1484 (9th Cir 1995). Additionally, “[t]he court need not * * * accept as true allegations that contradict matters properly subject to judicial notice * * *.” Sprewell, 266 F3d at 988 (citing Mullis v United States Bankr Ct, 828 F2d 1385, 1388 (9th Cir 1987)).


B


Plaintiffs’ complaint states causes of action for violation of: (1) the First Amendment’s Free Speech Clause; (2) the First Amendment right to peaceable assembly; (3) the First and Fourteenth Amendment right to privacy; (4) the First Amend-
ment’s Free Exercise Clause; (5) the Fourteenth Amendment’s Due Process Clause; (6) the Fourteenth Amendment’s Equal Protection Clause; (7) the First Amendment’s Establishment Clause; (8) the Fifth Amendent’s Takings Clause; (9) the laws and regulations of the City on the basis of ultra vires acts; and (10) Article I § 4 of the California Constitution. The court addresses each claim in turn.


1


Plaintiffs’ Free Speech Clause claims seem to be premised on two arguments: (a) defendants’ removal of plaintiffs’ flyer violates plaintiffs’ free speech rights; and (b) defendants’ policy regarding discrimination and harassment is uncon-
stitutionally vague and overbroad.


a


The court first addresses plaintiffs’ claim regarding defen-
dants’ removal of plaintiffs’ flyer. Speech by a government employee is governed by the standard first articulated in Pick-
ering v Bd of Educ of Township High School Dist 205, Will County, 391 US 563 (1968) and further clarified in Connick v Myers, 461 US 138 (1983). See Waters v Churchill, 511 US 661, 668 (1993). Pickering involved teacher Pickering, who was fired by the education board on the basis of a letter he sent to the local newspaper. The letter was critical of the way the education board and school superintendent had handled revenue-raising proposals. Pickering, 391 US at 564. In analyzing Pickering’s claim that his dismissal violated his First Amendment rights, the Supreme Court recognized that “a public employee does not relinquish First Amendment rights to comment on matters of public interest by virtue of government employment.” Connick, 461 US at 140 (citing Pickering, 391 US at 568). But the Pickering court also emphasized that “it cannot be gainsaid that the State has interests as an employer in regulating the speech of its employees that differ significantly from those it possesses in connection with regulation of the speech of the citizenry in general.” Pickering, 391 US at 568. The Court found that Pickering’s letter addressed a “matter of legitimate public concern” on which “free and open debate is vital to informed decision-making by the electorate.” Id at 571-72. Reasoning that the education board did not have strong interests in limiting Pickering’s contribution to the public debate, since “the fact of employment [was] only tangentially and insub-
stantially involved in the subject matter of the public com-
munication,” the court found that Pickering could not be dismissed on the basis of his letter. Id at 573-574.


The Supreme Court further described the standards for protected governmental employee speech in its opinion in Connick. In that case, assistant district attorney Myers, displeased at having been transferred to a different section of her office, prepared and distributed a questionnaire to solicit the opinions of her coworkers on issues regarding office policy and morale. Connick, 461 US at 140-41. Myers was subsequently terminated on the basis of her refusal to accept the transfer and because her distribution of the questionnaire was considered “an act of insubordination.” Id at 141. In analyzing whether Myers’ termination had been made in violation of the First Amendment, the Supreme Court noted that Pickering and its progeny “involved safeguarding speech on matters of public concern.” Id at 145. The Court drew a line between speech on a matter of public concern and speech on a matter of private concern: “When employee expression cannot be fairly considered as relating to any matter of polit-
ical, social, or other concern to the community, government officials should enjoy wide latitude in managing their offices, without intrusive oversight by the judiciary in the name of the First Amendment.” Id at 146. As such, when an employee speaks or seeks to speak not as a citizen on a matter of public interest, but instead as “an employee upon matters only of personal interest, absent the most unusual circumstances, a federal court is not the appropriate forum in which to review the wisdom of a personnel decision * * *.” Id at 147. To determine whether the employee’s speech addresses a matter of public concern, the Court stated, the reviewing court must review the “content, form, and context of a given statement 
* * *.” Id at 147-48. Employing such procedure, the Court found that most of Myers’ questions regarding discipline and morale were designed “not to evaluate the performance of the office but rather to gather ammunition for another round of controversy with her superiors.” Id at 148. Moreover, “Myers did not seek to inform the public” about the results of her 


survey. As such, the Court concluded that most of the ques-
tionnaire did not touch on matters of public concern. Id.


The Court found that one of Myers’ questions—relating to whether the employees felt pressured to work on political campaigns—could be considered a matter of public concern. Id at 149. As such, the Court concluded that such speech must be analyzed by “the Pickering balance[, which] requires full consideration of the government’s interest in the effective and efficient fulfillment of its responsibilities to the public.” Id at 151. The Court, quoting Justice Powell’s separate opinion in Arnett v Kennedy, 416 US 134, 168 (1974), stated that:


[T]he Government, as an employer, must have wide discretion and control over the management of its per-
sonnel and internal affairs. This includes the prerogative to remove employees whose conduct hinders efficient operation and to do so with dis​patch. Prolonged reten-
tion of a disruptive or otherwise unsatisfactory employee can adversely affect discipline and morale in the work place, foster disharmony, and ultimately impair the efficiency of an office or agency.


Connick, 461 US at 151. In evaluating the government’s in-
terest in preventing workplace disruption, the Court consid-
ered the impairment of “close working relationships,” the “manner, time, and place in which [the message] is delivered” and whether the employee’s speech “arises from an employ-
ment dispute concerning the * * * application of [office] policy to the speaker * * *.” Id at 151-53. The Court also emphasized that the government employer did not need “to allow events to unfold to the extent that the disruption of the office and the destruction of working relationships is manifest before taking action.” Id at 152. Taking these factors into consideration, the Court concluded that Myers’ interest in being able to ask the question regarding political pressure was outweighed by the government’s considerable interest in pro-
scribing behavior that “would disrupt the office, undermine [its] authority, and destroy close working relationships.” Id 
at 154.


Subsequently, the Ninth Circuit has interpreted Pickering and Connick to require the governmental employee to show that: (1) her speech was on a matter of public concern and thus was constitutionally protected; and (2) that the speech in question was a “substantial or motivating factor” for the adverse employment action. Pool v Vanrheen, 297 F.3d 899, 906 (9th Cir 2002). If the employee fails to demonstrate that the speech addresses a matter of public concern, then the claim should be dismissed without further inquiry. See Moran v State of Washington, 147 F.3d 839, 846 (9th Cir 1998). Should the employee make the first two showings, the employer then must show that its “legitimate administrative interests” in promoting workplace efficiency outweigh the employee’s interest in freedom of speech. Pool, 297 F.3d 
at 906. The inquiry into the protected status of speech is one of law, not of fact. Id.


Defendants first argue that plaintiffs cannot state a free speech claim because the only speech identified in the complaint (the flyer) does not touch on a matter of public concern. Mot Dism at 5:10-6:2. Defendants argue that the flyer was only an invitation to join a group committed to “preserving integrity in the workplace” and that such group had been formed in response to a “perceived inequity in the City’s decision to allow a homosexual group of employees use of the City’s e-mail while restricting [p]laintiffs’ use of the e-mail.” Id at 5:21​26. Plaintiffs disagree with this char-
acterization of the flyer, saying that “[s]ame sex marriage, homosexual rights, and the balancing of [f]aith with devel-
opments in the homosexual rights arena(] are at the very forefront of modern dialogue about human rights, legal progression, and socio-political philosophy.” Opp Mot Dism (Doc # 18) at 6:16-19.


The court agrees with plaintiffs that the flyer touches on a matter of public concern. “Speech by public employees may be characterized as not of ‘public concern’ when it is clear that such speech deals with individual personnel disputes and grievances and that the information would be of no relevance to the public’s evaluation of the performance of governmental agencies.” Pool, 297 F3d at 907 (citation omitted; emphasis in original). But the Ninth Circuit has defined speech on a public concern in a very broad fashion, including speech “‘that can fairly be considered as relating to any matter of political, social, or other concern to the community * * *.’” Tucker v California Dep’t of Educ, 97 F3d 1204, 1210 (9th Cir 1996), quoting Gillette v Delmore, 886 F2d 1194, 1197 (9th Cir 1989). This seems to “include almost any matter other than speech that relates to internal power struggles within the workplace.” Tucker, 97 F.3d at 1210 (emphasis in original). Moreover, the employee “need not address the public at large for his speech to be deemed to be on a matter of public concern.” Id.


In the case at bar, plaintiffs’ flyer might reasonably be read to implicate homosexuality, a topic of considerable public interest, especially given developments of the past few years concerning same-sex marriage, civil unions, “Don’t Ask, Don’t Tell” personnel policies of the military and the like. Of course, this topic must be inferred, as there is no explicit reference to homosexuality in the flyer. The flyer appears more directly aimed at the City’s personnel policy (“preserv-
ing integrity in the workplace”), which is indisputably a matter of public concern. The flyer suggests that the meeting will focus on whether the City’s personnel policies are appropriate in light of plaintiffs’ moral outlook (“Natural Family, Marriage and Family values”). Taken together, homosexuality and a group that will be debating such an issue in the context of public employment can be fairly char-
acterized as a matter of public concern. See Greer v Amesqua, 212 F.3d 358, 371 (7th Cir 2000) (finding that a newspaper release concerning homosexual favoritism at a fire depart-
ment constituted a matter of public concern). It is also true that the flyer solicits only members of plaintiffs’ workplace and may have been written and posted in response to an internal personnel dispute that plaintiffs were having with defendants. But the court would be hard-pressed to charac-
terize the flyer as “having no relevance to the public’s evaluation of the performance of government agencies.” On the contrary, the City’s policies regarding homosexuals are no doubt of considerable interest to the public. Accordingly, the court finds that the flyer touches on a matter of public concern.


With respect to the second question—whether the speech was a substantial or motivating factor in the adverse employment action—the court finds that plaintiffs’ complaint is sufficient. The complaint alleges that defendants removed the flyer on the basis of its characterization as “homophobic.” See Compl at 5 ¶ 22. And defendants’ anti-discrimination policy refers to plaintiffs’ flyers as being “homophobic” in nature. Id at Exh 1 at 1. The complaint thus links the character of the speech with defendants’ decision to take ad-
verse action against plaintiffs. Of course, the adverse action—removal of the flyer—is considerably less serious than the adverse actions taken in most other cases. See, e g, Pickering, 391 US at 564 (teacher terminated); Connick, 461 US at 141 (attorney terminated).


Given that the first two factors are satisfied, the court must undertake the final inquiry—whether defendants have met their burden in showing that their interests as employers outweigh plaintiffs’ interests in making the speech. Defen-
dants argue that their interest in maintaining an efficient office environment outweighs any interest that plaintiffs have in posting the flyer. Mot Dism at 6:3-8:11. Plaintiffs respond that the need for maintaining an efficient office is not implicated by the flyer. Opp Mot Dism at 7:1-22. Although the question is close, the court agrees with plaintiffs that defendants have not met their burden, at least at this stage of the proceedings.


The court begins its balancing inquiry by examining the strength of plaintiffs’ interests in posting the flyer. All in all, the court cannot conclude that plaintiffs’ interests were particularly strong, at least in contrast with other cases in which free speech rights have been restricted. Plaintiffs do not allege that they were unable to provide information about their organization to their coworkers in any other manner. Nor does defendants’ anti-discrimination policy seem to apply outside the workplace. Plaintiffs are free to post flyers at other locations and have not been restricted from voicing their views on homosexuality, the anti-discrimination policy, the natural family or any other related topic in any other location besides the workplace bulletin board (and perhaps the workplace email system). A government employee’s interest in speech is much stronger when the prohibition or regulation is broad and sweeping, rather than limited to particular contexts. See Tucker, 97 F3d at 1210 (finding that the balance favored the employee when the regulation pre-
cluded all religious speech of any form); Los Angeles Police Protective League v Gates, 579 F Supp 36, 39-40 (CD Cal 1984) (finding that the employee’s interest was weaker than the government employer’s interest when the restriction on employee speech was limited and allowed speech at other times and in other manners).


Plaintiffs also spend considerable time in their opposition brief arguing that they “have a [r]ight to [r]eligious expres-
sion at the [w]orkplace.” Opp Mot Dism at 7:23. It is no doubt true that religious speech is entitled to the same level of protection as other forms of speech. See, e.g., Child Evan-
gelism Fellowship of New Jersey, Inc v Stafford Township School Dist, 233 F Supp 2d 647, 656 (D NJ 2002) (citing Heffron v Int’l Soc’y for Krishna Consciousness, 452 US 640, 647 (1981)). But there is no reason to believe that religious expression deserves any more protection in the workplace than nonreligious expression does, and plaintiffs present the court with virtually nothing from which the court might draw such a conclusion. Most of the cases that plaintiffs cite do not involve religious expression by government employees. Cf Widmar v Vincent, 454 US 263 (1981) (considering whether a state university could prohibit a religious group from using generally available facilities); Police Dep’t of the City of Chicago v Mosley, 408 US 92 (1972) (considering constitu-
tionality of labor ordinance that exempted peaceful picketing from its general prohibition on picketing near a school); Daugherty v Vanguard Charter School Academy, 116 F Supp 2d 897 (WD Mich 2000) (considering claims of parents 
who alleged that their minor children had been subjected to Christian influences at school in violation of the Estab-
lishment Clause).


The only other case plaintiffs cite for this proposition is May v Evansville-Vanderburgh School Corp, 787 F2d 1105 (7th Cir 1986). In that case, Judge Posner rejected the plaintiff schoolteacher’s arguments that she was entitled under the First Amendment to use school property for reli-
gious purposes. The only basis for such a claim that Judge Posner found plausible was if such a claim was based on public/nonpublic forum doctrine. See id at 1112-15. But Judge Posner also cautioned that “we might * * * question the relevance of any sort of ‘forum’ analysis to a case where government employees are seeking to use government prem-
ises for the communication of ideas and opinions to each other only, so that the public at large is not involved.” Id at 1114. Plaintiffs present no argument regarding why forum analysis should apply to plaintiffs’ speech, rather than the traditional government employee analysis under Pickering and Connick. Indeed, the Ninth Circuit has rejected forum analysis in favor of Pickering/Connick balancing in a similar context. Tucker, 97 F3d at 1209-10 (finding that no public forum was created by the governmental employer allowing employees to post materials on the walls and instead adopting the traditional balancing test to evaluate employee speech). In short, plaintiffs have provided the court with no reason why religious expression in the workplace should be entitled to any greater protection than other forms of expression.


Despite plaintiffs’ relatively weak interests in posting the flyer, the court cannot conclude that defendants’ interests in removing the flyer were particularly strong either. In reaching this conclusion, the court recognizes that the Supreme Court determined decades ago that “the State has interests as an employer that differ significantly from those it possesses in connection with regulation of the speech of the citizenry in general.” Pickering, 391 US at 568. Thus, in the context of regulating speech, “[t]he government’s interest in achieving its goals as effectively and efficiently as possible is elevated from a relatively subordinate interest when it acts as sover​eign to a significant one when it acts as employer.” Waters, 511 US at 675. And “[w]hen someone who is paid a salary so that she will contribute to an agency’s effective operation be-gins to do or say things that detract from the agency’s effec​tive operation, the government employer must have some power to restrain her.” Id.


In evaluating whether the governmental employer has an efficiency interest that outweighs the employee’s speech interest, the court may look to several factors: (1) the time, place and manner in which the speech arose; (2) whether the speech “impairs discipline by superiors or harmony among co-workers [or] has a detrimental impact of close working relationships for which personal loyalty and confidence are necessary”; or (3) “impedes the performance of the speaker’s duties or interferes with the regular operations of the enterprise.” Pool, 297 F3d at 908-09. In evaluating the governmental employee’s interest, the court should consider the speech as it appeared to the employer, if the employer’s view of the speech is reasonable. See Waters, 511 US at 677-78.


Based on these factors, the court finds that defendants interests in restricting plaintiffs’ speech are not compelling. First, the court considers the time, place and manner of the speech. It is true that plaintiffs’ speech was posted at the City workplace on an office bulletin board and thus was in an area within the City employer’s control. This makes plaintiffs’ case different from cases like Pickering, in which the plaintiff’s speech appeared in a public newspaper. Accepting the allegations in the complaint as true, however, plaintiffs’ speech was not accompanied by anything that would have exacerbated its effects in the workplace. For example, the speech was not explicitly threatening nor expressly directed toward a particular employee or group of employees. Instead, the flyer was merely posted on the bulletin board, along with all the rest of the notices. Thus, this factor does not provide defendants with a particularly strong reason for removing the flyer.


Second, the court considers defendants’ interests in main​taining close working relationships and in preventing interfer​ence with business operations. In so doing, the court recog​nizes that defendants have significant interests in restricting discriminatory speech about homosexuals. Allowing such speech in the workplace could undermine the working re​lationships between the employees, which would impede the employer’s effective functioning. Additionally, as defendants point out, defendants have a duty under state law to prevent workplace discrimination on the basis of sexual orientation. See Cal Gov Code § 12940(a). This is significant not just because of the gravity with which defendants must treat such a state law duty. If defendants fail to take precautions against discrimination against homosexuals, defendants risk the possibility of employees bringing hostile work environment lawsuits. Such lawsuits would certainly disrupt the effective functioning of the workplace, both from the impact on personnel and from the potential drain on the City’s re​sources. Further, “[a] discriminatorily abusive work environ​ment * * * can and often will detract from employees’ job performance, discourage employees from remaining on the job, or keep them from advancing in their careers.” Harris v Forklift Systems, Inc, 510 US 17, 22 (1993).


Plaintiffs contend that the flyer cannot reasonably be construed as homophobic. In evaluating whether the flyer touched on a matter of public concern, the court noted that the flyer seems to implicate the issue of homosexuality through the use of language such as “natural family” and “family values,” terms used in the heated debate over gay marriage. Although other readings of the flyer are certainly possible, it is not unreasonable to read the flyer as expressing a viewpoint that disagrees with either homosexuality or issues that may concern homosexuals (i.e., gay marriage).


But if plaintiffs’ contention is that the flyer is not out-wardly discriminatory enough to cause likely disruption in the workplace, then the court must agree. Plaintiffs argue that the flyer does not implicate defendants’ interests because plain-tiffs are a peaceful group who have caused no actual dis-ruption in the workplace. A government employer is entitled to restrict speech that it reasonably believes will disrupt the workplace and need not wait to “allow events to unfold to the extent that the disruption of the office and the destruction 
of working relationships is manifest before taking action.” Connick, 461 US at 152. The government employer, however, must make a “reasonable prediction” of disruption before it may restrict the speech. See Moran, 147 F3d at 846.


Plaintiffs’ speech, while perhaps indicating disagreement with the message promoted by homosexual groups, does not seem the type of expression that would reasonably create workplace disruption. The flyer’s indirect implication of plaintiffs’ disapproval of homosexuality simply is not the kind of blatant or offensive speech that on its face would cause disorder or controversy. Indeed, plaintiffs’ flyer is quite different from other government employee speech about homosexuals that courts have found may be restricted. For instance, in Greer, the plaintiff firefighter “publicly excori​ated [the fire chief] as a lesbian harboring ‘radical agendas’ and announced [the fire chief and another employee] to be ‘homosexual women’ despite the fact that neither had publicly declared their sexual orientation.” Greer, 212 F3d 
at 372. The firefighter in Greer aggressively challenged the authority of the fire chief, made reckless statements regarding her sexual orientation and caused sensational news cov-
erage in several newspapers. Further, the firefighter’s remarks clearly referred to the fire chief’s (alleged) sexual orientation and disparaged her on that basis. Such speech was both outwardly offensive, disrespectful and likely to create public controversy. By contrast, plaintiffs in this case have made no announcements to the general public, have used no openly derogatory terms about homosexuals and have not specifi​cally targeted particular individuals.


Similarly, in Lumpkin, a clergyman who held a position on San Francisco’s Human Rights Commission stated publicly that “[t]he homosexual lifestyle is an abomination against God” and that his religious beliefs included a passage from Leviticus that states that a man who sleeps with a man should be put to death. Lumpkin, 109 F3d at 1499. The Ninth Circuit, in holding that the mayor was free to remove this individual from the Human Rights Commission post, stated that “[a]s a private citizen, Reverend Lumpkin is perfectly free to preach vigorously and robustly that homosexuality is a sin. But he did not enjoy that same unrestrained freedom while he occupied the important and prestigious office of a Human Rights Commissioner.” Id at 1501. As with Greer, the lan​guage employed by Reverend Lumpkin was inflammatory and directly condemned homosexuality. Such is not the case with plaintiffs’ flyer. Additionally, the city of San Francisco had a much stronger interest in removing an employee who es​poused anti-gay sentiments when he occupied a leadership position on a human rights commission established to pro-mote the interests of minority groups such as homosexuals. Here, plaintiffs’ employment with the City simply is not in a comparable position.


Thus, the court’s view is that the flyer, while implicating some disagreement with homosexuality, simply does not rise to the level necessary to make workplace disruption a likely event. Perhaps additional facts outside the pleadings would reveal a different story - perhaps the speech was accompanied by other more overt language, or perhaps grave workplace disruption actually resulted from plaintiffs’ posting of the flyer. But those would be issues more appropriately resolved at summary judgment or trial. Considering no facts but those pled in the complaint and taking the allegations from that complaint as true, the court is not persuaded that the flyer is so patently offensive that it would cause disruption in the workplace. With respect to the flyer, therefore, this conclu​sion undermines most of the strong interests that defendants have in eliminating discrimination against homosexuals and preventing speech or behavior that would harass homo-sexuals.


Based on its analysis, the court is left with fairly weak in​terests on both sides: neither plaintiffs nor defendants have presented an especially compelling case. Defendants, how​ever, have the burden of persuasion under the Pickering/ Connick balancing test. Given that defendants have not estab​lished particularly strong interests in restricting the speech in this case, the court must DENY the motion to dismiss directed to plaintiffs’ Free Speech Clause claim based on the flyer.


b


Defendants also contend that any First Amendment facial challenge to the City’s anti-discrimination policy should be dismissed. The complaint appears to allege such a challenge, as it states that the policy “sweep[s] within [its] ambit pro-tected First Amendment protection,” “is unconstitutionally vague on its face” and “[does] not provide adequate notice of [its] scope [or] sufficient guidance for [its] application.” Compl at 6 ¶ 31, 32, 35 (internal quotations omitted). Plain-tiffs characterize this challenge as one that is based on vague-ness. See Opp Mot Dism at 11:26-13:5. Invalidating a statute on such grounds is considered “strong medicine that has been employed by the [Supreme] Court sparingly and only as a last resort.’“ Nat’l Endowment for the Arts v Finley, 524 US 569, 580 (1998), quoting Broadrick v Oklahoma, 413 US 601, 613 (1973). The standard for stating a claim under the doctrines of vagueness is correspondingly strict.


“[E]ven when a law implicates First Amendment rights, the constitution must tolerate a certain amount of vagueness.” California Teachers Ass’n v State Bd of Educ, 271 F3d 1141, 1150-51 (9th Cir 2001). “Uncertainty at a statute’s margins” is not enough to warrant facial invalidation if “it is clear what the statute proscribes in the vast majority of its intended applications.’” Id at 1151, quoting Hill v Colorado, 530 US 703, 733 (2000). Thus, in evaluating a facial challenge on the basis of vagueness, the court should determine whether “‘citizens who desire to obey the statute will have * * * difficulty in understanding it * * *.” Kannisto v City & County of San Francisco, 541 F2d 841, 845, quoting Colten v Kentucky, 407 US 104, 110 (1972). The court should also assess whether “a substantial amount of legitimate speech will be chilled.” California Teachers Ass’n, 271 F3d at 1152.


As a preliminary matter, defendants assert that the com-plaint does not sufficiently state a claim for vagueness be-cause it does not specifically identify the language in the policy that allegedly renders the policy void for vagueness. Mot Dism at 14:15-19. The only specific language plaintiffs use in reference to the policy is the word “homophobic,” which appears only in the cover memorandum but not the actual policy itself. See Compl at ¶¶ 68, 69 and Exh 1 at 1. Because plaintiffs have not identified the language of the policy on which their vagueness challenge is based, the com-plaint fails to give defendants fair notice of the grounds for plaintiffs’ claim. Accordingly, the void for vagueness claim should be dismissed on this ground alone.


Even assuming that plaintiffs have adequately stated a claim, the court finds that the policy is sufficiently clear 
that it is not susceptible to a facial challenge on vagueness grounds. The policy forbids, for example, “discrimination” and “harassment” based on an employee’s protected status (race, gender, sexual orientation, religious affiliation, etc), as well as providing examples of unacceptable conduct. See Compl, Exh 1 at 4-11. Employees who desire to comply with the policy should have little trouble understanding what the terms contained in the policy mean. Additionally, because most employees will understand the common concepts articu​lated in the policy, the court cannot conclude that a substan​tial amount of legitimate speech would be chilled.


Other courts have upheld similar anti-discrimination poli​cies in the face of vagueness challenges. In Sypniewski v Warren Hills Reg’l Bd of Educ, 307 F3d 243, 266 (3d Cir 2002), the Third Circuit found that, although words like “racially divisive” were imprecise, the challenged regulation still “set out in terms that the ordinary person exercising ordinary common sense can sufficiently understand and 
comply with, without sacrifice to the public interest.” The Sypniewski court also emphasized that because the challenged regulation was a school disciplinary rule, the court should be less demanding in considering the precision of the regula​tion’s wording. Id. Likewise, the court here should be less demanding because the regulation applies to government employees, whose speech is subject to greater regulation by the government than is the speech of ordinary citizens.


Accordingly, the court GRANTS defendants’ motion to dismiss as to plaintiffs’ First Amendment facial challenge to defendants’ anti-discrimination policy.


2


Defendants also argue that plaintiffs have failed to state a claim for violation of the First Amendment’s right to peace​able assembly. Defendants contend that the claim should be dismissed because plaintiffs do not plead facts that would establish a substantial interference with plaintiffs’ associa​tional rights. Mot Dism at 11:3-8. To constitute a cognizable claim for a freedom of association violation, the interference with associational rights must be “‘direct and substantial’“ or “‘significant.’“ Fighting Finest, Inc v Bratton, 1996 US App LEXIS 28748, *8 (2d Cir), quoting Lyng v UAW, 485 US 360, 366 (1988). Thus, the government may engage in conduct “that incidentally inhibits protected forms of associa​tion.” Fighting Finest, 1996 US App LEXIS 28748 at *8.


In Fighting Finest, the Second Circuit held that the gov-ernment’s decision to prohibit a police officers’ boxing team from posting notices on police premises did not directly and substantially interfere with the team members’ ability to exercise their right to freedom of association. Id at *9. A similar approach is warranted here. Plaintiffs do not allege any facts that would establish that defendants’ decision not to allow plaintiffs to post advertisements on the work bulletin board substantially interfered with plaintiffs’ ability to exer​cise their right to associate. Even if plaintiffs’ allegations can be construed to mean that defendants’ actions curtailed plain-tiffs’ ability to recruit new members from the workplace, such allegations are insufficient to establish a direct and substantial interference. Plaintiffs have pled no facts that would show that defendants prevented the group members from associat​ing together or that defendants significantly burdened the members’ ability to do so. See id.


Accordingly, the court GRANTS defendants’ motion to dismiss plaintiffs’ freedom of association claim.


3


Defendants next argue that plaintiffs’ claim for violation of privacy should be dismissed. Defendants argue that plaintiffs fail to state a cognizable privacy claim because they fail to plead facts that would establish that defendants significantly intruded on plaintiffs’ privacy rights. Mot Dism at 12:1-16. 
In Griswold v Connecticut, the seminal case recognizing a constitutional right to privacy, the Supreme Court stated that “the First Amendment has a penumbra where privacy is protected from government intrusion.” 381 US 479, 483 (1965) (emphasis added). Actions for such inappropriate gov-ernment intrusion arise when plaintiff seeks to protect her interests in either “avoiding disclosure of personal matters 
* * * [or] independence in making certain kinds of important decisions” in matters regarding marriage, procreation, family relationships and child rearing. Baron v Meloni, 556 F Supp 796, 799-800 (WDNY 1983) (citing Whalen v Roe, 429 US 589, 598-600 (1977) and Paul v Davis, 424 US 693, 713 (1976)), aff’d, 779 F2d 36 (2d Cir 1985). To survive a motion to dismiss, the allegations of an invasion of a privacy interest must show “more than a trivial or incidental interference” with the privacy interest. Scott v Kuhlmann, 746 F2d 1377, 1378 (9th Cir 1984).


Plaintiffs have failed to allege any facts that would estab​lish any sort of governmental intrusion. Further, plaintiffs have failed to allege any facts that would establish that any such governmental intrusion would affect an interest in either avoiding disclosure of personal matters or in making impor​tant decisions regarding marriage, procreation, family rela​tionships or child rearing. As defendants put it, “[t]o the extent [p]laintiffs are alleging that [defendants] failed to assist them in exercising their right to association * * *, there is no authority to support such a claim” under the privacy rubric. See Mot Dism at 12:8-11. Accordingly, the court GRANTS defendants’ motion to dismiss plaintiffs’ privacy claim.
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Defendants next argue that plaintiffs’ claim for a violation of the Free Exercise Clause of the First Amendment should be dismissed. The court agrees with defendants for several reasons. First, a free exercise claim must be premised on the impact of government action upon plaintiffs’ “sincerely held 5 religious beliefs.” NLRB v Hanna Boys Center, 940 F2d 1295, 7 1305-06 (9th Cir 1991). Such impact must constitute an undue 3 burden on the free exercise of such beliefs. Hershinow v Bonamarte, 735 F2d 264, 266 (7th Cir 1984). Plaintiffs do not allege that defendants interfered with their religious beliefs per se, but rather that defendants interfered with their ability [image: image1.png]



to express their religious beliefs. See Compl at 9 ¶ 63. Without more facts that would establish how interference with expression unduly burdens their religious beliefs, plaintiffs’ claim is insufficient as stated.


Second, “[t]he right of free exercise does not relieve 7 an individual of the obligation to comply with a valid and 3 neutral law of general applicability on the ground that the law proscribes (or prescribes) conduct that his religious prescribes) (or proscribes).” Miller v Reed, 176 F3d 1202, 1206 (9th Cir I 1999), quoting Employment Division v Smith, 494 US 872, 879 a (1990). Defendants’ anti-discrimination policy is neutral and 3 generally applicable to all of defendants’ employees at the 1 agency in question. See Child Evangelism Fellowship, 233 F Supp 5 2d at 665 (finding a restriction on the use of the school 5 bulletin board to be neutral and generally applicable because 7 its limitations were based on “legitimate pedagogi​cal, 3 professional, or safety concerns,” rather than religious criteria). Plaintiffs have alleged that the policy is not neutral because defendants have allowed other employees to post messages, and the allowance of such speech shows “an un-lawful preference for human secularism and homosexual world views.” Compl at 4 ¶ 20. But plaintiffs’ complaint and attached exhibits do not demonstrate that other material con-cerning homosexuality was posted and that defendants failed to censor such material. Plaintiffs also repeatedly argue that the policy does not prevent religious discrimination, but this assertion is plainly false. The policy expressly protects employees from religious discrimination. Compl, Exh 1 at 5, 11-2. In short, plaintiffs present no basis for finding the policy not to be neutral and generally applicable.


Accordingly, the court GRANTS defendants’ motion to dismiss plaintiffs’ free exercise claim.
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Defendants also argue that plaintiffs have failed to state a claim for a violation of the Due Process Clause of the Fourteenth Amendment. Plaintiffs’ complaint, for all intents and purposes, appears to base this claim on the antidis​crimination policy’s alleged vagueness. Such is the way that defendants construe the claim in their motion to dismiss. To the extent that the Due Process claim states such a cause of action, that claim is dismissed for the reasons articulated above in section II (B)(1)(b).


Plaintiffs, however, contend that defendants have miscon​strued the Due Process claim. Instead, plaintiffs claim that defendants have violated their procedural due process rights by taking away plaintiffs’ right to free speech and plaintiffs’ flyer with no procedural protections. Opp Mot Dism at 14:3-26. “The fundamental requirement of due process is the opportunity to be heard ‘at a meaningful time and in a meaningful manner.’“ Mathews v Eldridge, 424 US 319, 333 (1979), quoting Armstrong v Manzo, 380 US 545, 552 (1965). To state a procedural due process claim, plaintiffs must plead facts that establish: (1) the deprivation of a constitutionally protected liberty or property interest; and (2) the denial of adequate procedural protections. Brewster v Bd of Educ of Lynwood Unified School Dist, 149 F3d 971, 982 (9th Cir 1998).


As an initial matter, as defendants point out in their reply brief, Reply Mot Dism (Doc # 19) at 8:1-13, plaintiffs’ complaint is utterly devoid of factual allegations that support a procedural due process claim. Plaintiffs’ factual allegations in its opposition brief cannot be incorporated by reference into their complaint. Plaintiffs’ due process claim in no way provides fair notice to defendants and should be dismissed on this ground alone.


Even if the court considers plaintiffs’ claim in light of the allegations plaintiffs attempt to incorporate through their opposition brief, the claim still must fail. Plaintiffs’ claim is premised on the notion that “there is a fundamental right, which is as important as the right to own property.” Opp Mot Dism at 14:13. Plaintiffs cite no authority for this proposition. While it may be true that fundamental rights are as important (or more so) than property, the court is reluctant to apply procedural due process analysis to the alleged deprivation of plaintiffs’ “fundamental rights” in the absence of reliance on sound legal authority. In any case, plaintiffs’ complaint fails to allege which “fundamental right” upon which their due process claim is based. Accordingly, plaintiffs’ procedural due process claim based on their “fundamental rights” should be dismissed.


The only other possible basis for a procedural due process claim is the flyer, which plaintiffs assert is property within the meaning of the procedural due process rubric. “‘Property interests * * * are not created by the Constitution. Rather they are created and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law—rules or understandings that secure certain benefits and that support claims of entitlement to those bene​fits.’” Brewster, 149 F3d at 982, quoting Board of Regents v Roth, 408 US 564, 577 (1972). The court doubts that plain​tiffs could establish they retained a property interest in a flyer over which they relinquished control by posting on an office bulletin board. In any event, plaintiffs’ complaint fails to allege facts that would establish that plaintiffs had a property interest in the flyer. Plaintiffs’ procedural due process claim based on the “deprivation” of the flyer is therefore insufficient.


Accordingly, the court GRANTS defendants’ motion to dismiss plaintiffs’ due process claim as well.
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Defendants next argue that plaintiffs’ complaint fails to state a claim for violation of equal protection. Plaintiffs’ complaint states that “[d]efendants have treated [p]laintiffs in a discriminatory and punitive way that is not applied to other groups and individuals wishing to engage in expressive activity.” Compl at 10 ¶ 73. Plaintiffs contend in their opposi​tion brief that they are members of a protected class based on their status as religious adherents. Opp Mot Dism at 15:1-3. In their complaint, however, plaintiffs do not allege that defendants’ allegedly discriminatory treatment is based on or burdens plaintiffs based on their status as a protected class. Even if the complaint could be construed as giving fair notice that plaintiffs’ equal protection claim is based on their status as religious adherents, plaintiffs’ complaint fails to plead facts that demonstrate that the alleged discriminatory policy and treatment were based on religion. Plaintiffs assert that defendants “do not approve of the Christian beliefs, practices, and activities of [p]laintiffs” and “have taken an affirmative and explicit stance against the religious views of [p]laintiffs.” Compl at 4-5 ¶ 18, 20. But the policy, which plaintiffs have attached to their complaint, contradicts any such bald asser​tions by plaintiffs that defendants’ actions were based on religion. Rather, the cover memorandum to the policy makes clear that defendants’ actions were premised on the perceived nature of plaintiffs’ speech as homophobic. Plaintiffs plead no facts that would substantiate their allegations that defen​dants were motivated by religion. 

Plaintiffs also assert that defendants’ policy violates their equal protection rights because it fails to provide protection against discrimination on the basis of religion. See Opp Mot Dism at 3:19-22, 15:3-6. But as the court has already stated, the policy explicitly protects religious adherents. Any equal protection claim on this basis is utterly devoid of merit. Additionally, to the extent that plaintiffs’ equal protection claim is premised on differentiation between people who approve of homosexuality and people who do not, such a claim also fails to state that plaintiffs belong to a protected class. People who oppose homosexuality do not constitute a protected class. See Okwedy v Molinari, 150 F Supp 2d 508, 521 (EDNY 2001).


Plaintiffs have thus failed sufficiently to plead that they belong to a protected class or that the allegedly discrimina​tory policy was based on their status as members of a pro-tected class. When “there is no allegation that the [policy] burdens a suspect class or a fundamental interest, [defendants] must demonstrate only that the classification scheme is ‘ra​tionally related to a legitimate state interest.’” Hotel & Motel Ass’n of Oakland v City of Oakland, 344 F3d 959, 970 (9th Cir 2003). If the government demonstrates that the policy is rationally related to a legitimate governmental purpose, then the policy will be upheld. Green v City of Tuscon, 340 F3d 891, 896 (9th Cir 2003).


Defendants have demonstrated that the anti​discrimination policy is rationally related to a legitimate governmental purpose. The anti-discrimination policy is designed to further “equal employment opportunity” and to ensure that all em​ployees are free from harassment and discrimination. See Compl, Exh 1 at 4. Protecting employees from discrimination is a legitimate goal, especially in light of the fact that a “discriminatory and abusive work environment * * * can and often will detract from employees’ job performances, discour​age employees from remaining on the job, or keep them from advancing in their careers.” Harris, 510 US at 22. Moreover, the eradication of workplace discrimination against homo-sexuals specifically is a legitimate goal that is “entirely con-sistent with the goals and objectives of our civil rights statutes.” Peterson v Hewlett-Packard Co, 2004 US App LEXIS 72, *9 (9th Cir).


Accordingly, the court GRANTS defendants’ motion to dismiss plaintiffs’ equal protection claim.
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Defendants next move for dismissal of plaintiffs’ Estab​lishment Clause claim. Defendants first argue that the com-plaint fails to state a claim for an Establishment Clause violation because it does not allege government conduct that would constitute the establishment of religion. Mot Dism at 17:5-13. Before determining the validity of an Establishment Clause claim, the court should “first determine whether there is even an issue of establishment of religion.” Fleischfresser v Directors of School Dist 200, 15 F3d 680, 687 (7th Cir 1994). An “allegation of some amorphous religion becomes so much speculation as to what some people might believe * * * [and] makes it difficult * * * to reconcile [plaintiffs’] claims with the purpose of the Establishment Clause.” Id at 688. The only allegation in the complaint regarding the alleged religion established by defendants is that “[d]efendants have shown an unlawful preference for human secularism and homosexual world views.” Compl at 4 ¶ 20. Not only is this allegation amorphous in the sense that the court intended in Fleisch​fresser, but it also fails to allege that “human secularism” and “homosexual world views” are forms of religion.


Even were this not enough to dismiss plaintiffs’ claim, the test articulated in Lemon v Kurtzman, 403 US 602 (1971), would preclude plaintiffs from having stated a good claim. When a policy is challenged under the Establishment Clause, the policy must: (1) have a secular purpose; (2) neither advance nor inhibit religion as its primary effect; and (3) not foster excessive government entanglement with religion. Peloza v Capistrano Unified School Dist, 37 F3d 517, 520 (9th Cir 1994) (citing Lemon, 403 US at 612-13). Under the first prong, to find a potential Establishment Clause violation, the court “must find that the action was ‘motivated wholly by religious considerations.’“ Fleischfresser, 14 F3d at 680, quoting Lynch v Donnelly, 465 US 668, 680 (1984). If the policy has a clear secular purpose, then plaintiffs’ allegations otherwise are not material. See Fleischfresser, 15 F3d at 688. Because there is a clear secular purpose behind the anti-discrimination policy—preventing discrimination in the work-place—plaintiffs’ claim is insufficient. As to the second prong, plaintiffs’ claim must support the conclusion that defendants’ action “amount[s] to an endorsement of religion.” Id at 688. Plaintiffs’ complaint nowhere contains facts that allege or support such a conclusion. Finally, to meet the third prong of the Lemon test, the complaint must allege facts that would establish that the government made inquiries into religious doctrine, delegated state power to a religious body or undertook detailed monitoring or close administrative contact with religious bodies. See Hernandez v Commissioner of Internal Revenue, 490 US 680, 696-97 (1989). Plaintiffs’ complaint contains no such allegations.


Accordingly, the court GRANTS defendants’ motion to dismiss plaintiffs’ Establishment Clause claim.
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Defendants also argue that plaintiffs’ claim under the Fifth Amendment’s Takings Clause should be dismissed. Plaintiffs premise their claim on the allegation that “[d]efendants impermissibly damaged the property of [p]laintiffs herein.” Compl at 11 ¶ 80. The only reasonable way to interpret this allegation is that the property in question is the flyer that defendants removed from the employee bulletin board. The court agrees with defendants that plaintiffs’ Takings Clause claim should be dismissed for three reasons.


First, in order to qualify as an unconstitutional “taking,” the government’s alleged deprivation must have caused plain​tiffs some pecuniary loss. See Brown v Legal Foundation of Washington, 538 US 216, 123 S Ct 1406, 1421 (2003). In this regard, the court should consider whether plaintiffs have any “distinct investment-backed expectations” that the govern​mental actions undermined. Lucas v South Carolina Coastal Council, 505 US 1003, 1019 n8. Plaintiffs have not alleged that defendants’ actions in taking down the flyer have caused them any pecuniary loss, nor have plaintiffs alleged that they had any investment-backed expectations connected with the flyer.


Second, to state a good claim under the Takings Clause, plaintiffs must allege that they have a protected property interest. Property interests protected by the Takings Clause are not created by the Constitution but rather are defined 
by other independent sources like state law. Ruckelshaus v Monsanto Co, 467 US 986, 1001 (1984). Plaintiffs fail to allege any such basis that would establish that they had a property right in the flyer.


Third, in a physical takings case, “the property owner must have sought compensation for the alleged taking through available state procedures.” Daniel v County of Santa Barbara, 288 F3d 375, 382 (9th Cir 2002). When plaintiffs fail to allege in their pleadings that they have pursued state admin​istrative or judicial remedies, the takings claim is unripe for review. Hotel & Motel Ass’n of Oakland, 344 F3d at 966. Plaintiffs have failed to allege that they have sought out such state remedies.


For these reasons, plaintiffs’ claim is insufficient, and the court accordingly GRANTS defendants’ motion to dismiss plaintiffs’ claim under the Takings Clause.
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Defendants also contend that plaintiffs’ complaint fails to state a claim for ultra vires action because defendants’ actions were, as a matter of law, not ultra vires. Mot Dism at 20:14-21:7. An officer acts ultra vires only when he acts with no authority whatsoever. Pennhurst State School & Hospital v Halderman, 465 US 89, 101 n11 (1984). Defendants had the authority to remove the flyer under the anti-discrimination policy, which went into effect before plaintiffs posted the flyer. The policy requires that managers monitor the work​place to ensure that it is free from the discrimination the policy prohibits. Compl, Exh 1 at 14-15. This clearly gives defendants the authority to remove the flyer under the policy.


Moreover, plaintiffs cannot state an ultra vires claim on the basis that the policy was misapplied to their flyer. “[A]n ultra vires claim rests on ‘the officer’s lack of delegated power. A claim of error in the exercise of that power is therefore insufficient.” Pennhurst, 465 US at 101 n11. To the extent that plaintiffs’ ultra vires claim is premised on their allegation that defendants mistakenly characterized their flyer as “homophobic,” such a claim is likewise insufficient.


Accordingly, the court GRANTS defendants’ motion to dismiss plaintiffs’ ultra vires claim.
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Plaintiffs’ final claim is for a violation of Article I § 4 of the California Constitution, a state law claim. That section of the California Constitution pertains to free exercise claims, and California courts have adopted the federal standard for free exercise claims in assessing state free exercise claims. See Vernon v City of Los Angeles, 27 F3d 1385, 1392 (9th Cir 1994); Brunson v Dep’t of Motor Vehicles, 72 Cal App 4th 1251, 1255 (1999) (citing Smith v California Fair Employ-ment & Housing Comm’n, 12 Cal 4th 1142 (1996)). Given that the court has dismissed plaintiffs’ free exercise claims under the federal constitution, plaintiffs’ free exercise claims under the California constitution should also be dismissed. Thus, the court GRANTS defendants’ motion to dismiss the California free exercise claim.


III


In sum, the court GRANTS defendants’ Rule 41(b) motion to dismiss with respect to the City but DENIES the motion with respect to Hicks and Bobb (Doc # 25). The court DENIES defendants’ Rule 12(b)(6) motion to dismiss (Doc # 13) as to plaintiff’s Free Speech Clause claim. The court GRANTS defendants’ Rule 12(b)(6) motion to dismiss (Doc # 13) as to the remainder of plaintiffs’ claims. Those nine claims are accordingly DISMISSED.


IT IS SO ORDERED.




/s/



VAUGHN R WALKER


United States District Judge


�











� The court is satisfied that the amount of this award is fair, based on plaintiffs’ concession at the March 11 hearing that such an amount would be appropriate. But defendants ought to be aware that, should they request attorney fees in the future, they must submit sufficient documentation to establish the reasonableness of their claimed number of hours and their claimed hourly rates, in keeping with the standards the court set forth in Allen v BART, C�00-3232 VRW, Order Granting Attorney Fees (Doc # 92), and modified in Gilliam v Sonoma Cty, C-02-3382 VRW, Order Granting Attorney Fees (Doc # 51). Those orders are available on the website for the Northern District of California, as well as in the Northern District’s electronic filing database.







